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Section 1. (Draft in English from Vol.79)
 This law shall be called the Civil and Commercial Code.
{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 71
2. New Text (1992). 7
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.1:
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Section 2. (Draft in English from Vol.79)

« It shall come into force on the 1st date of January B E. 2467.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 2
2. New Text (1992): 2
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.2:
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Section 3. (Draft in English from Vol.79)

* On and from the day of operation of this Code, all other laws, bye laws and
regulations in so far as they deal with matters governed by this Code or are
inconsistent with its provisions shall be repealed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 3
2. New Text (1992). 3
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.3:

. mLLmauwiﬁuﬂﬁuuaaﬂmeauaulﬂ Thenidntupnguang ng uazdedsdy
au 1uaauwmummmlaLLaﬂuﬂivmaﬂgmmau adeiuunLiaUsENe
novaneil

3 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0003
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0003
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0001-0008.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0004
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0002

UIIN o Bannly

o (=1 ® <&
ANYINS o ﬂﬂlﬂﬂtﬁiﬁ]‘n'ﬂ,ﬂ

< Previous Section | Next Section -

A9 4

. ngmmaﬁfu viwideddluussmnsaifsiosmeundyafilag uwisnguneniue

oNYS mamm’mmwmamaaummmuuq )

. L;Jfﬂ@ﬂ,mumﬂgmmamvaﬂmﬂimmim TIfiadeARTILRIUARDI TN UTELNAILIAS
Nl

. miuumimﬂﬁut,wmmu’nuu muimuaaammﬂamawmﬂgwmaﬂﬂammamq

EJ\‘i LLa‘“ﬂ']‘UVIﬂQ‘MlI’]EJL%UUUﬂI&JNWJﬂI“ﬁ Vl’]‘Lﬂ‘M?lJR]QEJG]’]@J‘VTaﬂﬂ@‘VTll’]‘EJ‘V]’JIU
Section 4. (Draft in English from Vol.79)

 [I] The law must be applied in all cases which comes within the letter or the
spirit of any of its provisions.

 [II] Where no provision is applicable the case shall be decided according to
the local custom.

« [III] If there is no such custom, the case shall be decided by analogy to the
provision most nearly applicable, and, in default of such provision, by the
general principles of law.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [13, 74
2. New Text (1992): 4

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * S.C. 7

{Comments)
The most plausible model for this section would be:

« Swiss Civil Code (1907), Art.1:

» The Code applies to all legal questions for which it contains a
provision in its terms or its exposition. If no command can be taken
from the statute, then the judge shall pronounce in accordance with
the customary law, and failing that, according to the rule which he as a
legislator would adopt. He should be guided therein by approved
precept and tradition.
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Section 5. (Draft in English from Vol.79)
» Every person must in the exercise of his rights and in the performance of his
obligations act in good faith.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): [17]
2. New Text (1992): 5
3. Jp. Code (1896,98):

4. Gr. Code (1896): [ 242]
5. Miscellaneous: * 8.C.2 [=S.C.2 par.1]

{Comments)
The most plausible model for this section would be:

» Swiss Civil Code (1907), Art.2:

* [I] Everyone must, in the exercise of his rights and in the performance
of his duties, act with truth and faith.

* [II] The open misuse of a right finds no protection in the law.
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Section 6. (Draft in English from Vol.79)
» Every person is presumed to be acting in good faith.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 18

2. New Text (1992). 6

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: S.C.3 par.1

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.18:
- viulidulivgulineudn yaraynAunseyinisiaegase
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Section 7. (Draft in English from Vol.79)

» Whenever interest is to be paid, and the rate is not fixed by juristic act or by
an express provision of a law, it shall be 7 1/2 per cent per year.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 22

2. New Text (1992). 7

3. Jp. Code (1896,98): [ 404], ].Com.276

4. Gr. Code (1896): 246, G.Com.352

5. Miscellaneous: Fr.1907; 5.0.73 [=5.0.73 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.22:

. Maweniadislag uaseaniletulilanvuadnsllaedynn nguune
inulildsnidesaziinnissely

The other sources are as follows:

» Japanese Commercial Code (1899), Art.276:
» The rate of legal interest as to an obligation arising out of a
commercial transaction is six per cent per annum.

e German Commercial Code (1897), Sec.352:

 [I] The rate of interest implied by law as payable in bilateral mercantile
transactions, including interest due in the event of delay in the
performance of an obligation, is 5 per cent. The same rate of interest
is payable in respect of a debt arising out of such a contract where
there is an express stipulation for the payment of interest, but the rate
thereof is not specified.

 [II] Wherever by this Code interest is made payable without the rate
thereof being specified, such interest is to be payable at the rate of 5
per cent.

* French Civil Code (1804), Art.1907:
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 [I] Interest is legal or conventional. Legal interest is that fixed by the
law. Conventional interest may exceed that of the law in all cases
where the law does not prohibit it.

* [II] The rate of conventional interest must be fixed in writing.

» Schweizerlisches Obligationenrecht (1911), Art.73:

* [I] Geht die Schuldpflicht auf Zahlung von Zinsen und ist deren Hohe
weder durch Vertrag noch durch Gesetz oder Ordnung bestimmt, so
sind Zinse zu funf vom Hundert fur das Jahr zu bezahlen.

« [II] Dem o&ffentlichen Rechte bleibt es vorbehalten, Bestimmungen
gegen MiBbrauche im Zinswesen aufzustellen.
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Section 7. (Draft in English from Vol.79)

» Whenever interest is to be paid, and the rate is not fixed by juristic act or by
an express provision of a law, it shall be 7 1/2 per cent per year.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 22

2. New Text (1992). 7

3. Jp. Code (1896,98): [ 404], ].Com.276

4. Gr. Code (1896): 246, G.Com.352

5. Miscellaneous: Fr.1907; 5.0.73 [=5.0.73 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.22:

. Maweniadislag uaseaniletulilanvuadnsllaedynn nguune
inulildsnidesaziinnissely

The other sources are as follows:

» Japanese Commercial Code (1899), Art.276:
» The rate of legal interest as to an obligation arising out of a
commercial transaction is six per cent per annum.

e German Commercial Code (1897), Sec.352:

 [I] The rate of interest implied by law as payable in bilateral mercantile
transactions, including interest due in the event of delay in the
performance of an obligation, is 5 per cent. The same rate of interest
is payable in respect of a debt arising out of such a contract where
there is an express stipulation for the payment of interest, but the rate
thereof is not specified.

 [II] Wherever by this Code interest is made payable without the rate
thereof being specified, such interest is to be payable at the rate of 5
per cent.

* French Civil Code (1804), Art.1907:
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https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0022
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0001-0008.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
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 [I] Interest is legal or conventional. Legal interest is that fixed by the
law. Conventional interest may exceed that of the law in all cases
where the law does not prohibit it.

* [II] The rate of conventional interest must be fixed in writing.

» Schweizerlisches Obligationenrecht (1911), Art.73:

* [I] Geht die Schuldpflicht auf Zahlung von Zinsen und ist deren Hohe
weder durch Vertrag noch durch Gesetz oder Ordnung bestimmt, so
sind Zinse zu funf vom Hundert fur das Jahr zu bezahlen.

« [II] Dem o&ffentlichen Rechte bleibt es vorbehalten, Bestimmungen
gegen MiBbrauche im Zinswesen aufzustellen.
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Section 8. (Draft in English from Vol.79)

» "Force majeure" denotes any event the happening or pernicious result of
which could not be prevented even though a person against whom it
happened or threatened to happen were to take such appropriate care as
might be expected from him in his situation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [9]

2. New Text (1992): 8

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: de Becker p.210

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.9:
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The miscellaneous source is as follows:

» The comment by de Becker to Art.275 of the Japanese Civil Code (1896,98):
» "Vis major" (fu-kakoryohu) denotes an event the happening or
pernicious results of which could not be prevented even though a
person against whom it happened or threatened to happen were to

adopt measures appropriate to his situation (Supreme Court, 25th
Nov., 1919).
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Section 9. (Draft in English from Vol.79)

 [I] Whenever a writing is required by law, it is not necessary that it be written
by the person from whom it is required, but it must bear his signature.

« [II] If a person is in the habit of affixing a seal in lieu of signature, the affixing
of such seal is equivalent to a signature.

« [III] A finger print, cross or other such mark affixed to a document is
equivalent to a signature if it is certified by the signature of two witnesses.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 15
2. New Text (1992). 9
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec.15:
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Section 10. (Draft in English from Vol.79)

» When a clause in a document can be interpreted in two senses, that sense is

to be preferred which gives some effect rather than that which would give no
effect.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 26

2. New Text (1992). 70

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Fr.1157

{Comments)
The most plausible model for this section would be:

* French Civil Code (1804), Art.1157:
* When a clause is susceptible of two meanings, it must rather be

understood in that according to which it may have some effect, than
in that whereby it cannot produce any.
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Section 11. (Draft in English from Vol.79)

 In case of doubt the interpretation shall be in favour of the party who incurs
the obligation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 27

2. New Text (1992). 77

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Fr.1162

{Comments)
The most plausible model for this section would be:

* French Civil Code (1804), Art.1162:
 In case of doubt, the agreement is interpreted against him who has
stipulated, and in favour of him who has contracted the obligation.
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Section 12. (Draft in English from Vol.79)

» Whenever a sum or quantity is expressed in letters and in figures, and the
two expressions do not agree, and the Court cannot ascertain the real
intention, the expression in letters shall be held good.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 27

2. New Text (1992): 72

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Bill of Exchange Act.9 No.2

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.27:
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The other miscellaneous source is as follows:

+ Bill of Exchange Act (1882), Art.9 No.2:

* (2.) Where the sum payable is expressed in words and also in figures,
and there is a discrepancy between the two, the sum denoted by the
words is amount payable.
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Section 13. (Draft in English from Vol.79)

* Whenever a sum or quantity is expressed several times in letters or several
times in figures, and the several expressions do not agree, and the Court
cannot ascertain the real intention, the lowest expression shall be held good.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 28

2. New Text (1992): 713

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Fr.1327

{Comments)
The most plausible model for this section would be:

e Old Text (1923). Sec.28:

o MunuRugUsalawanl Iiluisnesratewie qElavraIane LA
wanslmansuaiulingsiu wazaalinnandmauauduunasalales i
HaednuRuguinales g dulssuna

The other miscellaneous source is as follows:

* French Civil Code (1804), Art.1327:

« When the sum expressed in the body of the instrument is different
from that which is expressed in the "bon," the obligation is presumed
only to extend to the smaller sum, even when the act, as well as the
"bon," are written throughout by the hand of the party bound, unless
it can be proved on whose part the mistake lies.
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Section 14. (Draft in English from Vol.79)

 Whenever a document is executed in two versions, one in the Siamese
language, the other in another language, and there are discrepancies
between the two versions, and the Court cannot ascertain which version was

intended to govern, the document executed in the Siamese language shall
govern.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 29
2. New Text (1992). 74
3. Jp. Code (1896,98):

4. Gr. Code (1896):
5. Miscellaneous:

{Comments)
The most plausible model would be:

* Old Text (1923), Sec.29:

. duenarsvinduliduassnien Wun 1w lnen1enia Ne1dUNIYINIe L
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Section 15. (Draft in English from Vol.79)

» Personality begins with the full completion of birth as a living child and ends
with death.

» A child "en ventre sa mere" is capable of rights provided that it is thereafter
born alive.

{References)
v quoted from “INDEX” with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 39

2. New Text (1992): 75

3. Jp. Code (1896,98): [ 11, [968]
4. Gr. Code (1896): [ 1], [1912]
5. Miscellaneous: 5.37[=S.C.31]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.39: 3
+ [1 anmynanadensuLslonaeaudiogsenlunan uazanduaaiions
+ [ m3nluassfangan ansaaslidvsuisedaiingruneslilasans
WNAENALAALTONRE

The other sources are as follows:

+ Japanese Civil Code (1896,98), Art.968:
* [I] A child in the womb is regarded as if already born in respect to
succession to a house.
« [II] The provisions of the preceding Paragraph do not apply when the
child in the womb is born dead.

* German Civil Code (1896), Sec.1912:
» A curator is appointed for a child en ventre sa mére to protect its
future rights so far as such rights require protection. The right to
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protect such rights belongs, however, to the father or mother if the
child would have been under his or her parental power had it been
already born.

» Swiss Civil Code (1907), Art.31:
» The personality begins with life after the completed birth and end with
death. Before birth the child is capable of rights, with the proviso that
it shall be born alive.
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Section 16. (Draft in English from Vol.79)

 Ifitis not possible to ascertain the date of birth of a person, his age is

calculated from the first day of the official year during which such birth took
place.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 41

2. New Text (1992). 76

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Conscription Law.

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Sec.41:
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Section 17. (Draft in English from Vol.79)

» When several persons have perished in a common peril, and it is not
possible to determine which of them perished first, they will be presumed to
have died simultaneously.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 77

3. Jp. Code (1896,98):

4. Gr. Code (1896): 20

5. Miscellaneous: * Br.11, 5.32[=5.C.32 sent.2]

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.11:
 If two or more persons should decease on the same occasion, it not
being possible to determine which of them perished first, they will be
presumed to have died simultaneously.

The other miscellaneous sources is as follows:

» Swiss Civil Code (1907), Art.32:

» He who in the exercise of a right relies upon the fact that a person
may be living or dead, or was alive at a certain time, or survived
another person, must present the proof thereof. In case it cannot be
proven that of several deceased persons that one survived the others,
then all are presumed to have died simultaneously.
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Section 18. (Draft in English from Vol.79)

« If the right to use of a name by a person entitled to it is disputed by another,
or if the interest of the person entitled is injured by the fact that another
uses the same name without authority, then the person entitled may
demand from the other abatement of the injury. If a continuance of the
injury is to be apprehended, he may apply for an injunction.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [42]

2. New Text (1992): 718
3. Jp. Code (1896,98):

4. Gr. Code (1896): * 712
5. Miscellaneous: [5.C.29

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.12:

« If the right to the use of a name by a person entitled to it is disputed
by another, or if the interest of the person entitled is injured by the
fact that another uses the same name without authority, then the
person entitled may demand from the other abatement of the injury.
If a continuance of the injury is to be apprehended, he may apply for
an injunction.

The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.29:

« If the bearing of one's name is called into question he can sue f or the
determination of his right. If any one is injured by another's usurping
his name he can sue for the cessation of this usurpation, as well as for
compensation for damages, and where the manner of the injury
justifies it, demand payment of a sum of money in satisfaction.
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Section 19. (Draft in English from Vol.79)

» On completion of twenty years of age a person ceases to be a minor and
becomes Sui Juris.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [40]

2. New Text (1992): 79

3. Jp. Code (1896,98): 2

4. Gr. Code (1896): 2

5. Miscellaneous: $.74[=S.C. 14

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.40:
1 % [~3 1 d' = d‘q =l a I3 d' o [
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The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.14:

» He is of age who has completed his twentieth year. Marriage makes
him of age.
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Section 20. (Draft in English from Vol.79)

* A minor becomes Sui Juris upon marriage provided that the male minor
marries after the completion of his seventeen years and the female minor
after the completion of her fifteen years.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [40]

2. New Text (1992). 20

3. Jp. Code (1896,98): 765

4. Gr. Code (1896):

5. Miscellaneous: S.74[=S.C. 14)

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.40:
. yaragautnnzludlvg Welegddulusysal quilovinsausana.

The other sources are as follows:

+ Japanese Civil Code (1896,98), Art.765:
« A man cannot marry before he has attained full seventeen years, and
a woman before she has attained full fifteen years.
« Swiss Civil Code (1907), Art.14:

» He is of age who has completed his twentieth year. Marriage makes
him of age.
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Section 21. (Draft in English from Vol.79)

 For the doing of a juristic act, a minor must obtain the consent of his legal
representative. All acts done by him without such consent are voidable
except in the four following sections.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 46

2. New Text (1992): 27

3. Jp. Code (1896,98): 4

4. Gr. Code (1896): [ 707

5. Miscellaneous: S.C.79[=S5.C. 19 par. 1

{Comments)
The most plausible model for this section would be:

e Old Text (1 923) Sec.46:
. Kty %amﬂw’ﬂammmmaa Tuananislag suwnldvias drgunu
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.19:

« [I] Persons with capacity of judgment, but minors or incapacitated, can
obligate themselves in their transactions only with the consent of their
legal representatives. Without this consent they may accept voluntary
benefits and exercise rights belonging to them by reason of their
personality.

« [II] They are responsible for damage caused by their unlawful acts.
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Section 22. (Draft in English from Vol.79)

* A minor can do all acts by which he merely acquires a right or is freed from a
duty.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 47

2. New Text (1992): 22

3. Jp. Code (1896,98): * 4 /=4 par.1 sent.2]
4. Gr. Code (1896): [ 707

5. Miscellaneous: [S.C. 79 par.1 sent.2)]

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.4:
 [I] A minor must obtain the consent of his legal representative to do
juristic acts, with the exception of acts by which he simply acquires
rights or avoids duties.

« [II] Acts contrary to the provisions of the preceding paragraph may be
annulled.

The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Sec.19:

« [I] Persons with capacity of judgment, but minors or incapacitated, can
obligate themselves in their transactions only with the consent of their
legal representatives. Without this consent they may accept voluntary
benefits and exercise rights belonging to them by reason of their
personality.

« [II] They are responsible for damage caused by their unlawful acts.
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Section 23. (Draft in English from Vol.79)
* A minor can do all acts which are strictly personal.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 48

2. New Text (1992): 23

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: S.C.79[=S5.C. 19 par.2]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.48: 3
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.19:

« [I] Persons with capacity of judgment, but minors or incapacitated, can
obligate themselves in their transactions only with the consent of their
legal representatives. Without this consent they may accept voluntary
benefits and exercise rights belonging to them by reason of their
personality.

« [II] They are responsible for damage caused by their unlawful acts.
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Section 24. (Draft in English from Vol.79)

* A minor can do all acts which are suitable to his condition in life, and actually
required for his reasonable needs.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 49

2. New Text (1992). 24

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: /enks 50

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Old [ext (1923), Sec.49:
« Floriazvinisvieuns Fadusssudenlunsasesinegundnniu muais
WNeNE MAWSNY Lazguzvewmu Nanaazvilasaiienuiels
» [Secondary model] A Digest of English Civil Law by Edward Jenks (1905),
Sec.50:
* A minor can enter into a binding contract, expressed or implied, to
pay a reasonable price for goods and services, of a nature suitable to

his condition in life, and actually required by him for his reasonable
comfort (“Necessaries”).
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Section 25. (Draft in English from Vol.79)
* A minor, after completing fifteen years of age, can make a will.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 25

3. Jp. Code (1896,98): * 7061

4. Gr. Code (1896): [2229 par.2
5. Miscellaneous: [5.C.467]

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.1061:
» A person who is at least full fifteen years of age can make a Will.

The other source are as follows:

e German Civil Code (1896), Sec.2229:

 [I] A person who is limited in disposing capacity does not require the
consent of his statutory agent for making a will.

* [II] A minor may not make a will until he has completed his sixteenth
year of age (g).

« [III] A person who is interdicted on account of feeble-mindedness,
prodigality or habitual drunkenness, may not make a will. Such
incapacity begins immediately on the presentation of the application,
by virtue of which the interdiction takes place.

« Swiss Civil Code (1907), Art.467:

» Whoever is capable of judgment, and is eighteen years old, is
empowered to dispose of his property by last will, with due
observance of the legal restrictions and forms.
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Section 26. (Draft in English from Vol.79)

* When the legal representative permits a minor to dispose of property for a
purpose specified by him, the minor may within the limits of such purpose
dispose of it at his pleasure. He may do the same as to property which he
has been permitted to dispose of without any purpose being specified.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. New Text (1992). 26
3. Jp. Code (1896,98): * 5
4. Gr. Code (1896): [770]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.5:
« With regard to property of which the disposition has been authorized
for a purpose specified by his legal representative, a minor may freely
dispose of it within the limit of such purpose. The same applies to the

disposition of property which he has been authorized to dispose of
without specifying any purpose.
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Section 27. (Draft in English from Vol.79)

* A minor may ask permission from his legal representative to carry on one or
more businesses. In case of refusal by the latter, the Court may, on
application by the minor, make an order authorising him to carry on
business if it is of opinion that the order will be advantageous to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 50

2. New Text (1992): 27(I)

3. Jp. Code (1896,98): [6]

4. Gr. Code (1896): 5, [7712, 7113
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

« Old Text (1 923) _>ec.50:
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Section 28. (Draft in English from Vol.79)

* [I] A person who has been permitted to carry on one or more businesses,
has the same capacity in relation to such businesses as a person Sui Juris.

* [II] If in such case the minor is not capable of conducting the business, the
permission may be withdrawn either by the legal representative or by the
Court as the case may be.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [50]

2. New Text (1992): 2ZII)I1I)
3. Jp. Code (1896,98): * 6

4. Gr. Code (1896): [172), [113]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.6:

 [I] A minor authorized to carry on one or several businesses possesses
the same cap city as a person of full age in respect to all such
businesses.

* [II] In the case of the preceding paragraph, if facts exist showing that
the minor is not yet capable of carrying on the business his legal
representative may, in accordance with the provisions of the "Book of
Relatives", annul or limit the said authorization.
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Section 29. (Draft in English from Vol.79)

 [I] A person of unsound mind may be adjudged incompetent by the Court on
the application of the wife, husband, ascentands, descendants, guardian or
curator, or of the Public Prosecutor.

* [II] The Order of the Court shall be published in the Government Gazette.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 54

2. New Text (1992): 28(I)(I1I)

3. Jp. Code (1896,98): 7

4, Gr. Code (1896): [ 6 par.1 No.1]
5. Miscellaneous: Fr.490[; S.C.17]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.54:
. [ yraainaaseile f1n3e1eganding gunni3 nande Ga1 11sen Y g1 a0

Y 9
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. [11] Adsenaduillilavanlusviaayunynie
The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.490:
» Any person is competent to claim the interdiction of a relative. It is the
same with one spouse with regard to the other.
« Swiss Civil Code (1907), Sec.17:
« The commercially incapable are those persons who are not capable of
judgment, or are minors, or legally incapacitated.
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Section 30. (Draft in English from Vol.79)
» A person adjudged incompetent must be placed under guardianship.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 28(1I)
3. Jp. Code (1896,98). * &

4. Gr. Code (1896): [1896]

5. Miscellaneous: [S.C.369]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.8:
* Anincompetent person is placed under guardianship.

The other sources are as follows:

e German Civil Code (1896), Sec.1896:
« If a person of full age has been interdicted, a guardian is appointed
for him.

« Swiss Civil Code (1907), Art.369:

 Every person of full age, who by reason of diseased mind or mental
weakness is incapable of managing his affairs, or requires
permanently for his protection and care a curator, or endangers the
safety of others, is subject to guardianship. Administrative officials
and courts must give notice to the proper official as soon as in the
course of their duties they obtain knowledge of the occurrence of
such a case for guardianship.
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Section 31. (Draft in English from Vol.79)
* An act done by a person adjudged incompetent is voidable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [55]

2. New Text (1992). 29

3. Jp. Code (1896,98): * 9

4. Gr. Code (1896): [ 105 par.1]
5. Miscellaneous: [S.C.18]

{Comments)
The most plausible model would be:

 Japanese Civil Code (1896,98), Art.9:
« The acts of an incompetent person may be annulled.

The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Sec.18:
» He who lacks the capacity of judgment cannot bring about any legal
consequence by his commercial acts, save in cases specially reserved
by law.
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Section 32. (Draft in English from Vol.79)

* An act done by a person of unsound mind but not adjudged incompetent is
voidable only when it is proved that the act was done at a time when he was

actually of unsound mind, and the other party had knowledge of such
unsoundness.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 56

2. New Text (1992). 30

3. Jp. Code (1896,98):

4. Gr. Code (1896): [ 105 par.2]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.56:
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Section 33. (Draft in English from Vol.79)

« [I] If the cause of the incompetency ceases to exist, the Court shall on the
application of the person himself or of any of the persons mentioned in
Section 29 revoke the adjudication.

* [II] The order of the Court revoking the adjudication shall be published in the
Government Gazette.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 37

3. Jp. Code (1896,98): * 70
4, Gr. Code (1896): [ 6 par.2]
5. Miscellaneous: [S.C.433]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.10:
» When the causes of incompetency have ceased the Court must annul

the adjudication upon the demand of any of the persons mentioned in
Art. 7.

The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.433:

» The guardianship over other persons ends with its termination by
action of the proper court. The court is bound to make this so soon as
the reason for a guardianship no longer exists. The ward, as well as
everyone interested therein, can claim the ending of the guardianship.
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Section 34. (Draft in English from Vol.79)

 [I] A person who is incapable of managing his own affairs because of physical
or mental infirmity, habitual prodigality, or habitual intoxication, may be
adjudged as quasi-incompetent and placed under curatorship by the Court
upon an application by any of the person specified in Section 29.

« [II] The order of the Court shall be published in the Government Gazette.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 59

2. New Text (1992): 32

3. Jp. Code (1896,98): 771

4. Gr. Code (1896): [ 6 par.1]

5. Miscellaneous: [S.C.370; Fr. 513, 574]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.59:
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mszralsEngRAgiegsiamaliuetduid munziduauiagsennd
A LaJaumamwﬂmﬁuﬂ'ﬁummﬂ &< lnsaswanana maﬁ]uaﬁmﬂﬂa
uuaaiummwmwﬂlm
. [1] mmmauIﬁimwmﬂuiwmmuwﬂmms

The other miscellaneous sources are as follows:

« Swiss Civil Code (1907), Art.370:

» Every person of full age, who through prodigality, drunkenness,
dissipated life, or by the manner and method of management of his
property, exposes himself or his family to the danger of want or
poverty, permanently requires for his protection and care a curator, or
endangers the safety of others, is subject to guardianship.

e French Civil Code (1804):
e Art.513:
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» Prodigals may be forbidden to implead, to settle disputes, to
borrow, to receive any moveable capital, and to give a discharge
therefore, to alienate, or to encumber their property by
mortgages, without the assistance of an adviser, nominated to
them by the court.

* Art.514:

* [I] Prohibition from proceeding without the assistance of an
adviser, may be claimed by such as have a right to demand
interdiction; their petition must be prosecuted and determined
in the same manner.

« [II] This prohibition cannot be obtained without observing the
same formalities.
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Section 35. (Draft in English from Vol.79)

* [I] A quasi-incompetent person must obtain the consent of his curator for
doing the following acts:

(1) Receiving or employing capital;

(2) Contracting a loan or giving security;

(3) Doing any act whose object is the acquiring of, or parting with a
right in an immovable or a valuable movable;

(4) Doing any act relating to lawsuits, except that he may apply for the
removable of his curator;

(5) Making a gift, a compromise or an agreement to submit to
arbitration;

(6) Accepting or renouncing a succession;

(7) Refusing a gift or a legacy, or accepting a gift or a legacy
encumbered with a charge;

(8) Constructing, rebuilding or enlarging buildings or making extensive
repairs;

(9) Hiring or letting property longer than six months if the property is
movable or three years if the property is immovable;
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 [II] In proper circumstances the Court may order that the quasi-incompetent
person must obtain the consent of the curator for acts other than those
mentioned in the foregoing paragraph.

« [III] Any act contrary to the foregoing provisions is voidable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 60, 61

2. New Text (1992): 34

3. Jp. Code (1896,98): * 712

4. Gr. Code (1896):

5. Miscellaneous: Fr.513, Br.459

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.12:
 [I] A quasi-incompetent person must have the consent of his curator
to do any of the acts mentioned below:-
* (1) To receive or invest capital;
* (2) To contract loans, or to become surety (guarantor);
* (3) To do acts having for their object the acquisition or loss of
rights relative to immovables or to important movables;
e (4) To institute suits at law;
» (5) To make donations (gifts), amicable settlements
(compromises ) or arbitration agreements;
» (6) To accept or renounce a succession;
* (7) To refuse a donation (gift) or legacy or to accept a
burdensome donation (gift) or legacy;
* (8) To construct new buildings, to rebuild, to make extensions to
a building, or to make extensive repairs;
* (9) To make a hiring or letting for a period of time longer than
fixed in Art. 602.
 [II] The Court may declare, according to circumstances, that the

consent of his curator is necessary even when a quasi-incompetent
person does an act not mentioned in the preceding paragraph.

« [III] Any acts contrary to the provisions of the preceding two
paragraphs may be annulled.

The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.513:
» Prodigals may be forbidden to implead, to settle disputes, to borrow,
to receive any moveable capital, and to give a discharge therefore, to
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alienate, or to encumber their property by mortgages, without the
assistance of an adviser, nominated to them by the court.

* Civil Code of Brazil (1916), Art.459:

» The interdiction of the spendthrift (prodigo) only deprives him,
without a curator, from borrowing, compromising, giving acquittance,
alienating, mortgaging, suing or being sued, and doing, in general, acts
which are not of simple administration.
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Section 36. (Draft in English from Vol.79)

+ If the cause of the quasi-incompetency ceases to exist, the provisions of
Section 33 shall apply correspondingly.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 36

3. Jp. Code (1896,98): * 713
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98):
« Art.7:

» With regard to a person who is in an habitual state of unsound
mind the Court may, in accordance with the application of such
person himself (or herself), of his wife (or her husband), of a
relative within the fourth degree, of the head of his (or her)
house, of his (or her) guardian or curator, or of a public
procurator, adjudge such person incompetent (interdict).

« Art.10:

» When the causes of incompetency have ceased the Court must
annul the adjudication upon the demand of any of the persons
mentioned in Art. 7.

« Art.13:

» The provisions of Art. 7 and Art. 10 apply correspondingly to

quasi incompetency.
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Section 37. (Draft in English from Vol.79)
* A married woman has, as regards her separate property, the same capacity
as a person SuiJuris.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. New Text (1992): -
3. Jp. Code (1896,98):

4. Gr. Code (1896):
5. Miscellaneous: * Jenks 71

{Comments)
The most plausible model for this section would be:

» A Digest of English Civil Law by Edward Jenks (1905), Sec.71:
» A married woman is now, as regards the acquisition and disposal of
property, and the acquisition of rights and liabilities in contract and in
tort, in the same position as a single woman.
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Section 38. (Draft in English from Vol.79)

* [I] Subject to the following provisions a married woman cannot, without the
permission of her husband, do any act binding the joint property (Sin
borikon).

« [II] Any act contrary to this provision is voidable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): * [ 74]

4. Gr. Code (1896): 1438, 1519
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.14:
 [I] A wife must have permission to do any of the acts mentioned
below:-
* (1) To do acts mentioned in Nos. 1-6 of Paragraph I of Art. 12;
* (2) To accept or refuse a donation (gift) or legacy;
* (3) To make a contract putting her under any corporal restraint.
« [II] Any acts contrary to the provisions of the preceding paragraph
may be annulled.

The other sources are as follows:

e German Civil Code (1896):
+ Sec.1438:

 [I] Under the general community of goods the property of the
husband and the property of the wife become the common
property of both spouses (i.e., common property). Common
property includes also any property which he or she acquires
during the subsistence of the community of goods.

* [II] Individual objects become common property without the
necessity of transfer by juristic act.
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« [II] If a right which has been, or may be, entered in the land
register becomes common property, either spouse may require
the other to concur in rectifying the land register.

+ Sec.1519:

+ [I] That which the husband or the wife acquires during the
subsistence of the community of income and profits becomes
the common property of both spouses (i.e., common property).

* [II] The provisions of 1438, pars. 2, 3, and 1442 to 1453, 1455 to
1457, applicable to the general community of goods, apply to
the common property.
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Section 39. (Draft in English from Vol.79)

 In the following cases a married woman does not require the permission of
her husband for doing any act binding her portion of the Common property.

(1) If it is uncertain whether the husband is living or dead;

(2) If the husband has deserted her;

(3) If the husband has been adjudged incompetent of quasi-
incompetent;

(4) If the husband because of unsoundness of mind is placed in a
hospital to be taken care of;

(5) If the husband has been sentenced to an imprisonment for one
year or a severer penalty and is undergoing such penalty.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): * 17
4. Gr. Code (1896): [1401]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.17:

A wife need not have the permission of her husband in any of the
following cases:-
* (1) When it is not certain whether the husband is alive or dead;
* (2) When the husband has deserted the wife;
* (3) When the husband is an incompetent (interdicted) person or
a quasi incompetent (demi interdicted) person;
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* (4) When the husband is confined in a hospital or private house
on account of lunacy;

* (5) When the husband has been sentenced to a penalty of
imprisonment for one year or a severer penalty and is
undergoing such penalty;

* (6) When the interests of the wife and the husband conflict.

The other source is as follows:

e German Civil Code (1896), Sec.1401:
» The consent of the husband is not necessary in the cases provided for
by 1395 to 1398, 1399, par. 2, and 1400, if the husband is prevented

by illness or absence from making a declaration, and there is danger
in delay.
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Section 40. (Draft in English from Vol.79)

* A married woman can, without the permission of her husband, make a will
dealing with per portion of the Common property.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Fr.226, 905

{Comments)
The most plausible model for this section would be:

* French Civil Code (1804):
* Art.226:
» The wife may make a will without the authority of her husband.
* Art.905:

* [I] A married woman cannot make donation during life without
the assistance or the special consent of her husband, or without
being thereto authorised by the law, conformably to what is
prescribed by articles 217 and 219 under the title "Of
Marriage."

« [II] She shall not need either the consent of her husband, or the
authorisation of the law, in order to dispose by will.
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Section 41. (Draft in English from Vol.79)

« [I]If a married woman is permitted by her husband to carry on a separate
business, his permission is not necessary for such juristic acts and legal
proceedings as come within the scope of the business.

* [II] A permission is implied if she carries on the business with the knowledge
of and without any objection by her husband.

* [III] In any case the married woman can only bind her portion of the
Common property.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): [ 15]
4. Gr. Code (1896): * 71405
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.1405:

« [I] If the husband gives his approval to the conduct of a separate
business by the wife, his consent is not necessary for such juristic acts
and legal proceedings as come within the scope of the business.
Unilateral juristic acts in respect of such business shall be entered into
with the wife.

« [II] It is equivalent to the approval of the business by the husband if
the wife conducts the business with the knowledge of and without any
objection by the husband.

« [III] An objection or revocation of approval is effective as against third
parties only subject to the conditions specified in 1435.
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Section 42. (Draft in English from Vol.79)

* A husband may revoke or restrict the permission granted by him; but such

revocation or restriction cannot be set up against a person acting in good
faith.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): * 76
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.16:
* A husband may annul or limit an authorization made by himself. But

such nullification or limitation cannot be set up against a third person
acting in good faith.
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Section 43. (Draft in English from Vol.79)

« [I] If the permission of the husband is unreasonably withheld [or revoke] a
married woman may apply to the Court for an order granting her permission
to deal with her portion of the Common property.

* [II] The husband must be summoned to appear at the hearing of the
application.

* [III] The Court may grant the order if it is of opinion that it will be
advantageous to her; and it may revoke or restrict such order as it may think
fit.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Fr.219

{Comments)
The miscellaneous source is as follows:

* French Civil Code (1804), Art.219:

» If the husband refuse to authorize his wife to pass an act, the wife
may cause her husband to be cited directly before the court of first
instance, of the circle of their common domicile, which may give or
refuse its authority, after the husband shall have been heard, or duly
summoned before the chamber of council.
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Section 44. (Draft in English from Vol.79)

» The domicile of a natural person is the place where he has his principal
residence.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 43

2. New Text (1992): 37

3. Jp. Code (1896,98): * 27

4. Gr. Code (1896): [ 7 par.1]

5. Miscellaneous: Fr.702[; S.C.23 sent.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.21:
« The principal place where a person lives is his domicile.

The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.102:
» The domicile of every Frenchman is, as far as regards the exercise of
his civil rights, in that place where he has his principal establishment.
» Swiss Civil Code (1907), Art.23:
» The residence of a person is the place in which he sojourns with the
intention of a continuing stay. No one can have a residence in several

places at one time. The business visit is not contemplated by this
provision.
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Section 45. (Draft in English from Vol.79)

« If a natural person has several residences where he lives alternately, or
various centers of habitual occupations, either one of the former or latter
shall be considered his domicile.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):
2. New Text (1992): 37
3. Jp. Code (1896,98): [ 21]

4. Gr. Code (1896): 7 [=7 par.2]
5. Miscellaneous: * Br.32[; S.C.23 sent.2]

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.32:

« If, however, a natural person has several residences where he lives
alternately, or various centers of habitual occupations, either one of
the former or latter shall be considered his domicile.

The other miscellaneous sources is as follows:
« Swiss Civil Code (1907), Art.23:
» The residence of a person is the place in which he sojourns with the

intention of a continuing stay. No one can have a residence in several

places at one time. The business visit is not contemplated by this
provision.
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Section 46. (Draft in English from Vol.79)
+ If the domicile is not known, the place of residence is deemed to be his
domicile.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. New Text (1992). 39
3. Jp. Code (1896,98): * 22
4. Gr. Code (1896):
5. Miscellaneous: [S.C.24 par.2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.22:
 In case the domicile is unknown, the place of residence is deemed to
be the domicile.
The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.24:

» The residence of a person once acquired remains such until the
acquisition of a new one. If no former residence can be proven, or a
residence established abroad is given up, and no new residence in
Switzerland acquired, the place of abode becomes the residence.
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Section 47. (Draft in English from Vol.79)

» The domicile of a natural person, who has no habitual residence, or employs

his life in voyages without a central place of business, shall be held to be the
place where is found.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 40

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.33

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.33:
» The domicile of a natural person, who has no habitual residence (Art.

32), or employs his life in voyages, without a central place of business,
shall be held to be the place where he is found.
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Section 48. (Draft in English from Vol.79)

» The domicile is changed by transferring the residences with manifest
intention of changing it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [44]

2. New Text (1992). 47

3. Jp. Code (1896,98):

4. Gr. Code (1896). 7 [=7 par.3]

5. Miscellaneous: * Br.34[; Fr. 103

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.34:
» The domicile is changed by transferring the residence with manifest
intention of changing it.

The other miscellaneous source is as follows:

* French Civil Code (1804), Art.103:
» The change of domicile shall be effected by the circumstance of a real
habitation in another place, accompanied by an intention of fixing a
principal establishment in such latter place.
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Section 49. (Draft in English from Vol.79)

« If for the purpose of any act a special domicile has been selected, that is
deemed to be the domicile in respect to such act.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 42

3. Jp. Code (1896,98): * 24

4. Gr. Code (1896):

5. Miscellaneous: Br.42; Arg.101[; S.C.23 par.3]

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.24:

» The temporary (provisional) domicile selected with regard to a certain
act is deemed to be the domicile with regard to such act.

The other miscellaneous sources are as follows:

* Civil Code of Brazil (1916), Art.42:

» The contracting parties in written contracts may specify a domicile
where the rights and obligations resulting therefrom may be exercised
and performed.

+ Civil Code of Argentina (1871), Art.101:

« Persons may in their contracts select a special domicile for the

performance of their obligations.
» Swiss Civil Code (1907), Art.23:

» The residence of a person is the place in which he sojourns with the

intention of a continuing stay. No one can have a residence in several

places at one time. The business visit is not contemplated by this
provision.
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Section 50. (Draft in English from Vol.79)

e [I] A married woman takes the domicile of her husband. If the husband
establishes a domicile in a place in a foreign country to which she does not
follow and is not bound to follow him, she does not take his domicile.

* [II] So long as the husband has no domicile or his domicile is not known or
the married woman does not take his domicile, she may have a separate
domicile.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [45 sent. 1]
2. New Text (1992): 43

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 70

5. Miscellaneous: S.25 [=5.C.25]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.10:

* [I] A wife takes the domicile of her husband. If the husband
establishes a domicile in a place in a foreign country to which the wife
does not follow and is not bound to follow him, the wife does not take
his domicile.

« [II] So long as the husband has no domicile or the wife does not take
his domicile, the wife may have a separate domicile.

The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.25:

» The residence of the husband is the residence of the wife; the
residence of the father and mother that of the children under their
power; the seat of the Guardians' Court that of the wards. If the
husband's residence is not known, or the wife legally separated, then
she can have an independent residence.
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Section 51. (Draft in English from Vol.79)

» The domicile of a minor or an incompetent person is that of his legal
representative.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 45 [=45 sent.2]
2. New Text (1992). 44

3. Jp. Code (1896,98):

4. Gr. Code (1896): [ 77]

5. Miscellaneous: Br.36[; S.C.25]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.45:
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Other miscellaneous sources are as follows:

* Civil Code of Brazil (1916), Art.36:
» The domicile of incapables is that of their representatives.
» Swiss Civil Code (1907), Art.25:

» The residence of the husband is the residence of the wife; the
residence of the father and mother that of the children under their
power; the seat of the Guardians' Court that of the wards. If the
husband's residence is not known, or the wife legally separated, then
she can have an independent residence.
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Section 52. (Draft in English from Vol.79)

 Public officials are considered as domiciled in the place where they exercise

their functions, provided that such functions are not temporary, periodical or
mere commission.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 46

3. Jp. Code (1896,98):

4. Gr. Code (1896): [ 9]

5. Miscellaneous: * Br.37 Arg.90

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.37:
 Public officials are considered as domiciled where they exercise their
functions, if not temporary, periodical or of simple commission, for, in
these cases, they do not effect a change in the former domicile.

The other miscellaneous source is as follows:
+ Civil Code of Argentina (1871), Art.90 (1):
 Public officials, ecclesiastic or secular, have their domicile in the place

where they are to discharge their functions, provided such functions
are not temporary, periodical or mere commissions.
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Section 53. (Draft in English from Vol.79)

 [I] If a person has left his domicile or residence without having appointed an
agent with general authority and it is uncertain whether he is living or dead,
the Court may, on the application of any interested person or of the Public
Prosecutor, order such provisional measures to be taken as may be
necessary for the management of property of such person.

« [II] The Court may appoint a manager of the property after one year has
elapsed from the day when he has left his domicile or residence if no news
of him has ever been received, or from the day when he has last been seen
or heard of.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 64

2. New Text (1992): 48

3. Jp. Code (1896,98): * 25

4. Gr. Code (1896): 79171

5. Miscellaneous: Br.463 Fr.112, 114

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896,98), Art.25:

» [I] When a person has left his ( or her) heretofore domicile or place of
residence without appointing a manager for his property, the Court
may, upon the demand of any person interested, or of a public
procurator, order necessary measures with regard to the
management of the property. The same applies when the authority of
the manager ceases during the absence of the principal.
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« [II] When the principal subsequently appoints a manager, the Court
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The other sources are as follows:

e German Civil Code (1896), Sec.1911:

 [I] A curator absentis may be appointed for a person of full age, who is
absent and whose place of residence is unknown, to take charge of his
property affairs so far as is necessary. Such a curator shall also be
appointed for him, even though the absent person has given a
mandate or a power of agency for taking charge of his property, if
circumstances have arisen which cause the revocation of the mandate
or of the power of agency.

« [II] The same rule applies to an absent person whose place of
residence is known, but who is prevented from returning to take
charge of his property affairs.

e Civil Code of Brazil (1916), Art.463:

» When a person disappears from his domicile, without notice being
had of him, if he has not left a representative or procurator authorized
(a quern toque) to administer his property, the judge, upon the
request of any interested party, or of the Ministerio Publico, shall
appoint a curator for him.

e French Civil Code (1804):
o Art.112:

+ If there be necessity to provide for the administration of the
whole or part of the effects, left by a person presumed absent,
or who has no accredited agent, a decree shall be therefore
made by, a court of first instance, on the petition of the parties
interested.

o Art.114:

* The public ministry is specially charged to watch over the
interests of persons presumed absent ; and shall be heard
upon all actions which concern them.
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Section 54. (Draft in English from Vol.79)

» The foregoing section applies if an agent with general authority has been
appointed by the absent person but his authority comes to an end, or it
appears that his management is likely to cause injury to the absent person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 65

2. New Text (1992). 49

3. Jp. Code (1896,98): 25, [ 26]
4. Gr. Code (1896): [79171]

5. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

* [Primary model] Old Text (1923), Sec.65:
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» [Secondary model] Japanese Civil Code (1896,98), Art.25:

 [I] When a person has left his ( or her) heretofore domicile or place of
residence without appointing a manager for his property, the Court
may, upon the demand of any person interested, or of a public
procurator, order necessary measures with regard to the
management of the property. The same applies when the authority of
the manager ceases during the absence of the principal.

« [II] When the principal subsequently appoints a manager, the Court
must, upon the demand of the manager, any person interested, or a
public procurator, annul the order.

The other source is as follows:

e German Civil Code (1896), Sec.1911:
* [I] A curator absentis may be appointed for a person of full age, who is
absent and whose place of residence is unknown, to take charge of his
property affairs so far as is necessary. Such a curator shall also be
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appointed for him, even though the absent person has given a
mandate or a power of agency for taking charge of his property, if
circumstances have arisen which cause the revocation of the mandate
or of the power of agency.

[1I] The same rule applies to an absent person whose place of
residence is known, but who is prevented from returning to take
charge of his property affairs.

65 Back to Table of Contents 1



< Previous Section | Next Section =

N1 55

- Worldulmdvaulanumnils nTentinnusuen13Ieewe MavgdIwLNULTuLay
grwarldlidanisvidgdnsndaduvesliegiuauila
Section 55. (Draft in English from Vol.79)

» The court may, on the application of any interested person or of the public
prosecutor, order an inventory of the property to be made by the agent with
general authority.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 50

3. Jp. Code (1896,98): *27 par.2
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.27:

 [I] Amanager appointed by the Court in accordance with the
provisions of the preceding two articles is required to prepare an
inventory of the property to be managed by him. The expenses
thereof are to be paid out of the property of the absent person.

» [II] When it is not certain whether an absent person is alive or dead
the Court may also, upon the demand of any interested person, or a
public procurator, order the manager appointed by the absent person
to observe the procedure of the preceding paragraph.

« [III] The Court may order the manager to take any measures other
than the above which it may deem necessary for the preservation of
the property of the absent person.

66 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book1_Chapter01_Title04#Article_27.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0050
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0053-0064.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0056
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0054

< Previous Section | Next Section =

N1631 56

. mLﬂumimLﬂu‘mmLmumwa‘ummfﬂmlﬂammmmimﬂmawm LAUYU
Srunaflasuls Lmamaauwmmamalmlm NS TALE

Section 56. (Draft in English from Vol.79)

 Ifitis necessary for the agent with general authority to do any act beyond

the scope of his authority, he may do so on obtaining permission of the
Court.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 66
2. New Text (1992): 57
3. Jp. Code (1896,98): 28
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.66:
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Section 57. (Draft in English from Vol.79)

» The manager appointed by the Court must make an inventory of the
property of the absent person at the time when he assumes the

management; such inventory shall be made in the presence of, and signed
by two witnesses.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 67

2. New Text (1992): 52

3. Jp. Code (1896,98): 27 par.1
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Old Text (1 923), Sec.67:
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Section 58. (Draft in English from Vol.79)

» The manager has the powers of an agent with general authority. For acts

beyond the scope of his authority he must obtain the previous permission of
the Court.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 68
2. New Text (1992). 54
3. Jp. Code (1896,98): 28
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e Old Text (1 923)9j Sec.68:
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Section 59. (Draft in English from Vol.79)

« If the absent person has appointed an agent with special authority, the
manager cannot interfere with such special agency, but he can apply to the
Court for an order removing the agent if it appears that his management is
likely to cause injury to the absent person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 69

2. New Text (1992): 55

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Plan.vol.I. No.625

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec. 69:
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Section 60. (Draft in English from Vol.79)

» The court may, at any time, of its own motion or on the application of any
interested person or of the public prosecutor:

* (1) Require the manager to give security for the management and
return of the property entrusted to him;

* (2) Require him to give information as to the condition of the
property;

* (3) Remove him for reasonable cause and appoint another manager in
his stead.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 70

2. New Text (1992). 56

3. Jp. Code (1896,98): 29 par.1
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

» Old Text (1 923) Sec.70:
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Section 61. (Draft in English from Vol.79)

» The court may order that the manager shall receive a remuneration to be
paid out of the property of the absent person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 71

2. New Text (1992). 57

3. Jp. Code (1896,98): 29 par.2
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.71:
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Section 62. (Draft in English from Vol.79)

» The authority of the manager comes to an end:
* (1) Upon the return of the absent person;
(2) Upon proof of certainty of the life or death of the absent person;
(3) Upon the resignation or the death of the manager;
(4) Upon the adjudication of disappearance;
(5) Upon removal of the manager by the Court.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923). * 72

2. New Text (1992): 58

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Plan.vol.I. N0.636

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.72:
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Section 63. (Draft in English from Vol.79)

» Insofarasitis not contrary to or inconsistent with his Part, the Title XV of

Book III concerning Agency applies to the management of the property of
the absent person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 73
2. New Text (1992). 60
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.73:
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Section 64. (Draft in English from Vol.79)

« [I]If a person has left his domicile or residence and it has been uncertain for
seven years whether he is living or dead, the court may, on the application of
any interested person or of the Public Prosecutor, adjudge that such person
has disappeared.

« [II] The same applies to a person who has gone to the seat of a war, or has
been on a ship which was lost, or has come into any other peril of his life, if it
is uncertain whether he is living or dead for three years after the war has
come to an end, the ship has been lost or the other peril has passed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923). * 74

2. New Text (1992): 67

3. Jp. Code (1896,98): 30

4. Gr. Code (1896): [ 13 - 17]

5. Miscellaneous: [S.C.38 par.1]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.74:
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The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.38:
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* [I] If during the stipulated time no word is received, then the
disappeared or absent person may be adjudged to be absent, and all
the rights which would result from his death thereupon become
available as if his death were proven.

 [II] The effect of the declaration of vanishment relates back to the
point of time of the peril of death, or the last word.
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Section 65. (Draft in English from Vol.79)

» A person against whom an adjudication of disappearance has been made is
deemed to have died at the completion of the period specified in the
foregoing section.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: : Images in Archives

1. Old Text (1923): [75]

2. New Text (1992): 62

3. Jp. Code (1896,98): * 37

4. Gr. Code (1896): [ 18]

5. Miscellaneous: [S.C.38 par.2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.31:
» A person who has been judicially declared to have disappeared is
considered as having died at the expiration of the period provided in
the preceding Article.

The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.38:

* [I] If during the stipulated time no word is received, then the
disappeared or absent person may be adjudged to be absent, and all
the rights which would result from his death thereupon become
available as if his death were proven.

« [II] The effect of the declaration of vanishment relates back to the
point of time of the peril of death, or the last word.
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Section 66. (Draft in English from Vol.79)

« [I]Ifitis proved that the person who disappeared is living, or that he died at
a time different from that specified in foregoing section, the Court must
upon the application of such person or any interested person or the Public
Prosecutor revoke the adjudication; but this does not affect the validity of
acts done in good faith between the adjudication and the revocation.

« [II] A person who has acquired property under the adjudication but loses his
right by its revocation is bound to return such property only so far as he is
still enriched by it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [76]

2. New Text (1992): 63

3. Jp. Code (1896,98): * 32
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.32:

» [I] When it is proved that a person who has disappeared is alive, or
died at a time different from the time fixed in the preceding Article,
the Court must annul the declaration of disappearance upon the
demand of either the person himself, or any parties interested; but
the validity of acts done in good faith subsequent to the declaration of
disappearance, and previous to the nullification thereof, are not
affected.

* [II] Although a person who has acquired property by reason of the
declaration of disappearance loses the right. by the nullification
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thereof, he is only bound to restore such property in so far as he is
actually receiving the advantage thereof (as he is still enriched by it).
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Section 67. (Draft in English from Vol.79)

» The adjudication of disappearance and its revocation shall be published in
the Government Gazette.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 64
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Fr.118

{Comments)
The miscellaneous source is as follows:

* French Civil Code (1804), Art.118:
» The commissioner of the government shall, immediately upon their
being given, transmit all judgments, as well interlocutory as final, to
the chief judge, the minister of justice, who shall make them public.
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Section 68. (Draft in English from Vol.79)

» Ajuristic person can come into existence only by virtue of the provisions of
this Code or of other law.

{References)
v quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 78

2. New Text (1992): 65

3. Jp. Code (1896,98): * 33
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.33:

» Ajuridical person cannot come into existence unless in virtue of the
provisions of this code or of other laws.
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Section 69. (Draft in English from Vol.79)

» Ajuristic person has rights and duties in conformity with the provisions of

law within the scope of its object as defined in the regulation or constitutive
act.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 66

3. Jp. Code (1896,98): * 43
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.43:
» Ajuridical person enjoys rights and bears obligations (and is subject to
duties) in conformity with laws and ordinances within the scope of its

object as determined by the Articles of Association or the Act of
Endowment.
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Section 70. (Draft in English from Vol.79)

» Subject to foregoing section a juristic person enjoys the same rights and is
subject to the same duties as a natural person, except those which by reason
of their nature, may only be enjoyed or incurred only by a natural person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 79
2. New Text (1992): 67
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: S.C.53

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Sec.79:
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The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.53:

* Juristic persons are capable of all rights and duties except those which
arise from the natural characteristics of man, such as sex, old age, or
relationship.
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Section 71. (Draft in English from Vol.79)

 [I] The domicile of a juristic person is the place where it has its principal
office or establishment or which has been selected as a special domicile in
its regulation or constitutive act.

« [II] The place where it has a branch office may also be considered its
domicile as to the acts there performed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 80

2. New Text (1992): 68

3. Jp. Code (1896,98): 50

4. Gr. Code (1896): [ 24], [ 80]
5. Miscellaneous: S.C.56; Br.35

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.80:
. mmmwawmaumaumuulmm' uiifdnauwidngudeinaing
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The other miscellaneous sources are as follows:

« Swiss Civil Code (1907), Art.56:
» The residence of a juristic person, unless otherwise provided by its
articles, is the place where its business is carried on.

e Civil Code of Brazil (1916), Art.35:
» The domicile of juridical persons is :

+ L. Of the Union, the Federal District.

 II. Of the States, their respective Capitals.

« III. Of the Municipality, the place where the municipal
administration functions.

« IV. Of all other juridical persons, the place where their
respective directories and administrations function, or which
they may select as special domicile in their by-laws or
constitutive acts.
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Section 72. (Draft in English from Vol.79)

» The following are juristic persons:
e (1) Public bodies,
* (2) Monasteries,
* (3) Registered partnerships,
* (4) Limited companies,
* (5) Associations,
e (6) Authorized foundations.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 87
2. New Text (1992): -

3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.81: )
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Section 73. (Draft in English from Vol.79)

* Public bodies are Ministries and Departments of the Government, Local
Administrations and Municipalities.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 82
2. New Text (1992): -

3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.82:
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Section 74. (Draft in English from Vol.79)

* Public bodies and Monasteries are governed by the law and regulations
relating thereto.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 83 par.1
2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.83: 3
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Section 75. (Draft in English from Vol.79)
» The will of a juristic person is declared through its representatives.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 70

3. Jp. Code (1896,98): [53]

4. Gr. Code (1896): [26], [ 32], [86]

5. Miscellaneous: * 5.C.55 [=S5.C.55 par.1); Br.17

{Comments)
The most plausible model for this section would be:

» Swiss Civil Code (1907), Art.55:
* [I] The will of a juristic person is expressed through its organisms;
these bind it as well through their juridical acts as otherwise.
* [II] The acting persons are personally liable for their unlawful acts.

The other miscellaneous source is as follows:

* Civil Code of Brazil (1916), Art.17:
« Juridical persons shall be represented, actively and passively, in their
judicial and extra-judicial acts, by the persons designated in their
respective by-laws, or, if not so designated, by their directors.
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Section 76. (Draft in English from Vol.79)

 [I] Ajuristic person is bound to make compensation for any damage done to

other persons by its managers or other representatives in the exercise of
their functions, saving its right of recourse against the causers of the
damage.

[II] If damage is done to other persons by an act which is not within the
scope of the object of the juristic person, those members or managers who
voted in favour of such act, are jointly liable to make compensation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 76

3. Jp. Code (1896,98): * 44
4. Gr. Code (1896): 37

5. Miscellaneous: Br.15

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.44:

 [I] Ajuridical person is bound to make compensation for any damages
inflicted upon others by its managers (directors) or other
representatives in the performance of their functions.

* [II] When damages are inflicted upon others by an act not within the
scope of the object of the juridical person, the members and
managers (directors) who voted in favour of the said act, as well as the
managers (directors ) and other representatives who executed the
same, are jointly responsible to make compensation for such
damages.

The other miscellaneous source is as follows:
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 Civil Code of Brazil (1916), Art.15:

» Juridical persons of public law are civilly responsible for acts of their
representatives who in that capacity cause damages (damnos) to third
persons, by proceeding in a manner contrary to law or failing in a duty

prescribed by law, saving their right over (salvo o direito regressivo)
against the causers of the damage.
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Section 77. (Draft in English from Vol.79)

* When there are several managers, if it is not otherwise provided in the
regulations or the constitutive act or otherwise provided by law, decisions as
to the affairs of the juristic persons are made by a majority of the managers.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 77

3. Jp. Code (1896,98): * 52 par.2
4. Gr. Code (1896): [28], [86]

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.52:
 [I] A juridical person must appoint one or more managers (directors).
 [II] In case there are several managers (directors) the business of the
juridical person is decided by a majority of such managers (directors)
unless otherwise provided in the Articles of Association or in the Act of
Endowment.
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Section 78. (Draft in English from Vol.79)

* Any restriction of modification of the powers of representation of the
managers cannot be set up against third person acting in good faith.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 72

3. Jp. Code (1896,98): * 54

4. Gr. Code (1896): 26 [=26 par.2], [68], [70), [ 86]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.54:
* Any limitation placed upon the right of representation of a manager
(director) cannot be set up against third persons acting in good faith.
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Section 79. (Draft in English from Vol.79)

 If avacancy occurs among the managers, and there is reason to apprehend
that damage might ensure from delay, the Court may on the application of

any interested person or of the Public Prosecutor appoint a temporary
manager.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 90

2. New Text (1992): 73

3. Jp. Code (1896,98): * 56
4. Gr. Code (1896): 29

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.56:

+ In case a vacancy occurs among the managers (directors) and it is
feared that damages may be incurred through delay, the Court shall
appoint a provisional manager (director) upon the demand of any
person interested or a public procurator.
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Section 80. (Draft in English from Vol.79)

» In a matter in which the interests of a juristic person conflict with those of a
manager, the latter has no representative power. In such case a special

representative must be appointed according to the provisions of the
foregoing section.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 74

3. Jp. Code (1896,98): * 57
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art.57:
» With regard to matters in which the interests of a juridical person and
those of a manager (director) conflict with each other, such manager
(director) has no right of representation. In such case a special

representative must be appointed in accordance with the provisions
of the preceding Article.
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Section 81. (Draft in English from Vol.79)

» Afoundation consists of property appropriated to charitable, religious,

scientific, literary or other purpose for the public benefit and not for sharing
profit.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 84
2. New Text (1992). 770
3. Jp. Code (1896,98): 34
4. Gr. Code (1896): 80

5. Miscellaneous: Sch.p.41

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.84:
- yadsuuldunningausudnasstiduununiietiiggyu msenau
Meeans 21550uAR qLiteasisauuselesious wazldlavuneainils
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Section 82. (Draft in English from Vol.79)

» Afoundation must be created by an instrument in writing containing the
following particulars:
e (1) The name of the foundation,
(2) Its objects,
(3) The address of its office, if any,
(4) Provisions as to its property,
(5) Provisions as to the appointment and dismissal of its managers.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 55 par.1[??], [85 par.1] 86
2. New Text (1992): [f2535th Sec 0112 112]
3. Jp. Code (1896,98): * 37, [39

4. Gr. Code (1896): [ 81], [ 85]

5. Miscellaneous: [S.C.80, 81, 83]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.37:
» The founders of a juridical association must draw up Articles of
Association and insert therein the following particulars:-

* (1) The object;

* (2) The designation (name);

* (3) The office;

* (4) Provisions relative to its property (capital);

* (5) Provisions relative to the appointment and dismissal of its
managers (directors);

* (6) Provisions relative to the acquisition or loss of the members'
qualifications.

The other miscellaneous sources are as follows:
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» Swiss Civil Code (1907):
« Art.80:

* The erection of a foundation is based on the dedication of

property to a special purpose.
« Art.81:

» [I] The erection is caused by a public dedication or
testamentary provision.

* [II] The entry in the Commercial Register is based on the public
dedication, and, when necessary, under the regulations of the
supervisory authority, is to be accompanied by a list of the
directors.

+ Art.83:

 [I] The organisms of the foundation, and the manner of
administration, are to be fixed by the deed of settlement.

+ [II] If the organization provided is not sufficient, the supervisory
authority shall make the necessary arrangements.

« [III] If these cannot be made to serve the purpose, then the
supervisory authority has the power to devote the property to
another foundation, with a purpose as similar as possible (cy
pres), provided the founder does not exclude this, or a
provision of the deed of settlement expressly forbids it.
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Section 83. (Draft in English from Vol.79)

« [I]If a foundation is created by an act inter vivos, the provisions relating to
Gifts apply mutatis mutandis.

 [II] If it is created by will, the provisions relating to Inheritance apply mutatis
mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): 39 [??], * 41
4. Gr. Code (1896): 80 [?7]

5. Miscellaneous: Br.24

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.41:
 [I] When an act of endowment is made by disposal during lifetime (an
act inter vivos), the provisions relative to donations (gifts) apply
correspondingly.
* [II] When an act of endowment is made by will, the provisions relative
to legacies apply correspondingly.

The other miscellaneous source is as follows:

* Civil Code of Brazil (1916), Art.24:

» In order to create an endowment (fundagdo), its founder shall make
to it, by notarial act (escriptura) or will, a special donation of free
property, specifying the purpose for which he destines it, and
declaring, if he wishes, the manner of administering it.
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Section 84. (Draft in English from Vol.79)

+ If the founder dies without having made provision as to its name, the office
or the manner of the appointment or dismissal of its managers, this shall be

done by the Court on the application of any interested person or of the
Public Prosecutor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 779
3. Jp. Code (1896,98): * 40
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.40:

» When the creator of a juridical foundation dies without determining
its designation, its office, or the method by which its managers
(directors) are to be appointed and dismissed, the Court must
determine them upon the demand of any interested party or of a
public procurator.
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Section 85. (Draft in English from Vol.79)

+ [I] Afoundation may be constituted as a juristic person upon authorization
by the Government.

« [II] Within fourteen days after the authorization being granted, a summary of
the particulars of the foundation shall be caused to be published in the
Government Gazette by the competent minister.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 85 [=85 par.2], 87 par.2
2. New Text (1992): -

3. Jp. Code (1896,98): [34]

4. Gr. Code (1896): [22], [8O1

5. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

e Old Text (1923):
* [Primary model] Sec.85: o
« yalifuu ezdesnanumeriasasastiluanednvaldnus
. auqmauﬁuu%ammmmﬁumﬂaummmlmmL@Jai%maimmuw
LazAANLLULULA?
» [Secondary model] Sec.87:
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Section 86. (Draft in English from Vol.79)

» The authorization of a foundation lies entirely in the discretion of the
Government and may be granted subject to such conditions as the think fit.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 87 par.1
2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.87:
. mﬁwmmmmmauﬁuu gonanLaILABLNelaveIsFuIa wasas AUyl
falvatilsy Lmeaumwmwmummlm
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Section 87. (Draft in English from Vol.79)

 In case of authorized foundation the property appropriated by an act inter
vivos vests in such foundation from the time when the authorization is
granted.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98): * 42
4. Gr. Code (1896): [82), [83]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.42:

 [I] When an act of endowment is made by a disposal during lifetime
(inter vivos) the property donated forms the property of (vests in) the
juridical person from the moment when the creation of the juridical
person is authorized.

* [II] When an act of endowment is made by will the property donated is
regarded as belonging to the juridical person from the moment when
the will comes into effect.
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Section 88. (Draft in English from Vol.79)

+ Inits relation with third persons an authorized foundation is represented by
its managers.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 88 par.1
2. New Text (1992). 7123

3. Jp. Code (1896,98): 53

4. Gr. Code (1896): 26, [86]

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.88: 3 )
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Section 89. (Draft in English from Vol.79)

» The relation between an authorized foundation and its managers and

between these and third persons are governed by the provisions of this Code
concerning Agency.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 89
2. New Text (1992). 77
3. Jp. Code (1896,98):
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

» Old Text (1 923), Sec. 89:
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Section 90. (Draft in English from Vol.79)

» Every foundation is subject to supervision of the Government. Any official
commissioned to that effect by the Government shall have access to the
books and accounts of the foundation at any reasonable time. He can
examine the managers and any agents or employees of the foundation on
any matters relating to it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 97

2. New Text (1992): [[2535th_Sec_0128 128]
3. Jp. Code (1896,98): 67

4. Gr. Code (1896):

5. Miscellaneous: [S.C.84]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.91:
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The other miscellaneous source is as follows:

» Swiss Civil Code (1907), Art.84:

« [I] Foundations stand under the supervision of the community
(federation, canton or parish) to which they belong according to their
purpose.

« [II] The supervisory authority shall see that the property of the
foundation is not diverted from its purpose.
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Section 91. (Draft in English from Vol.79)

+ If the managers mismanage or act contrary to the instrument creating the
foundation, the Court may on application of the Public Prosecutor or any

interested person, dismiss the managers and appoint one or more new
managers.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 729
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
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Section 92. (Draft in English from Vol.79)

« Afoundation comes to an end:
* (1) In accordance with the provisions of the instrument creating the
foundation, or
* (2) Upon its objects being fulfilled or becoming impossible, or
* (3) Upon the foundation becoming bankrupt, or
* (4) By an order of the Court as provided in the following section.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 92

2. New Text (1992). 730

3. Jp. Code (1896,98): 68 70
4. Gr. Code (1896): [87]

5. Miscellaneous: [S.C.88]

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.92: 3
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.88:
» The dissolution of a foundation is accomplished by law as soon as its
purpose becomes unattainable. It is effected by judicial action,
whenever its purpose has become illegal or immoral.
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Section 93. (Draft in English from Vol.79)

 [I] The Court may, on application of the Public Prosecutor or of any
interested person, order a foundation to be dissolved and appoint one or
more liquidators in the following cases:

« (1) If it was created contrary to the provisions of the present Part or if
it commits acts contrary to law, or against public order or good
morals.

* (2) If for any cause whatsoever its management can no longer be
carried on.

» (3) Ifit acts contrary to the provisions of the instrument creating the
foundation, or to the conditions under which the Government has
granted the authorization.

« [II] The Court may, instead of ordering a dissolution dismiss the managers
and appoint one or more new managers.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 93

2. New Text (1992). 7137

3. Jp. Code (1896,98): 71

4. Gr. Code (1896): [43], [87
5. Miscellaneous: [S.C.89]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.93:
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.89:
» The supervisory authority is competent to lay a complaint as may
every one who has an interest therein.
» Adissolution is to be reported to the register recorder for cancellation
of the entry.
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Section 94. (Draft in English from Vol.79)

» Within fourteen days after an authorized foundation comes to an end the
managers must in writing inform the competent authority who shall cause a
notification to that effect to be published in the Government Gazette within
fourteen days after information.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923):
2. New Text (1992). 7132
3. Jp. Code (1896,98):
4. Gr. Code (1896):
5. Miscellaneous:

{Comments)
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Section 95. (Draft in English from Vol.79)

» The provisions of law concerning Liquidation of Partnerships and Companies
apply to the liquidation of foundation mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 94
2. New Text (1992). 71332
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.94:
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Section 96. (Draft in English from Vol.79)

 [I] When a foundation comes to an end, its properties shall be transferred to
such juristic person as may have been designated by the instrument creating
the foundation.

« [II] In the absence of such juristic person, the Court shall, on application of
the Public Prosecutor or of any interested person, appropriate the properties
to such other juristic persons the purpose of which appears to be as near to
the former foundation as possible.

« [III] Provided that if such appropriation cannot be made or if the foundation
has been dissolved on account of its being contrary to the law or against
public order or good morals, the Court may make an order vesting its
properties in the State.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 95

2. New Text (1992). 734

3. Jp. Code (1896,98): 72

4. Gr. Code (1896): 45, 46, [88]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

« Old Text (1923), Sec 95:
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Section 97. (Draft in English from Vol.79)

+ [I] Regulations for the authorization and supervision of foundations within
the meaning of the present Part may be issued by the Minister responsible
for the local administration.

« [II] The Minister shall cause a list of authorized foundations to be kept
together with the particulars published in the Government Gazette.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 96
2. New Text (1992). 736
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.96:
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Section 98. (Draft in English from Vol.79)
» Things, in the legal sense, are corporeal objects.
{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [97]
2. New Text (1992). 137
3. Jp. Code (1896,98): 85
4. Gr. Code (1896): * 90
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.90:
» Things, in the legal sense, are corporeal objects only.
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Section 99. (Draft in English from Vol.79)

» Property includes things as well as incorporeal objects, susceptible of having
a value and of being appropriated.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7138

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Arg.2349

{Comments)
The miscellaneous source is as follows:

+ Civil Code of Argentina (1871), Art.2349:
» Movable things which have been rendered actually immovable by
their physical attachment to the soil, are immovables by accession,
when such attachment is of a permanent character.
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Section 100. (Draft in English from Vol.79)

» Immovable property denotes land and things fixed to land or forming a body
therewith. It includes real rights connected with ownership of land.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 97, 98 par.1]

2. New Text (1992). 7139

3. Jp. Code (1896,98): * 86 [=86 par.1]
4. Gr. Code (1896): [94], 96

5. Miscellaneous: [S.C.667 par.2]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896,98), Art.86:
* [I] Land and the things fixed thereto are immovables.
« [II] All other things are movables.
« [III] Obligations performable to bearer are considered as movables.
» [Secondary model] German Civil Code (1896), Sec.96:
 Rights which are connected with the ownership of land are deemed to
be component parts of the land.

The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.667:
* [I] Ownership in land and soil reaches above and underneath into the
air and the earth so far as the exercise of the ownership requires.

« [II] It embraces all buildings and plants as well as springs, subject to
the legal restrictions.

117 Back to Table of Contents 1


https://archive.org/details/swisscivilcoded00shergoog/page/n233/mode/2up
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter02#Section_96.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter02#Section_94.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book1_Chapter03#Article_86.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0139
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0098
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0097
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0098-0101.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0101
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0099

< Previous Section | Next Section =

N1 101

o dunsunswe launnsndvavalgdusnavuiedauanuisnislunieadule luan
LARDUABLTILAULIFINTNIUULDT FLARDUAIYAIAINIEUDN DTIA1IN

FINSTUNSNEG VINUNLIBANUDIN AL TILAITITUIFOUDD DDA LaLNIANTNY
PANYDULNYIABAITUNTNEAE

Section 101. (Draft in English from Vol.79)

» Movable property denotes things which can be carried from one place to
another, whether moving by their own motion, or being moved by an
external force. It includes forces of nature susceptible of appropriation as
well as rights connected with movables.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 97, 98 par.2]

2. New Text (1992). 740

3. Jp. Code (1896,98): [ 86 par.2]

4. Gr. Code (1896):

5. Miscellaneous: * Arg.2352, Br.47; 5.C.713

{Comments)
This section would be a compound provision from two different models as follows:

 [Primary model] Civil Code of Argentina (1871), Art.2352:

* Movable things are those which can be carried from one place to
another, whether moving by their own motion, or being moved by an
external force, with the exception of those which are accessory to
immovables.

» [Secondary model] Swiss Civil Code (1907), Art.713:
» Subject to ownership as movables are those corporeal things,
movable by their nature, as well as the forces of nature which can be
brought under legal control and do not belong to land.

The other miscellaneous source is as follows:

e Civil Code of Brazil (1916), Art.47:
» Movables are property capable of movement by itself, or of removal
by outside (alheia) force.
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Section 102. (Draft in English from Vol.79)

» Fungible things are those movables which can, and non-fungible those which
cannot, in ordinary dealings be substituted by others of the same kind,
quality and quantity.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 99]

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896): 97

5. Miscellaneous: * Br.50. Baudry VI. No0.18

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.50:
» Fungible things are those movables which can, and non-fungible those

which cannot, be substituted by others of the same kind, quality and
quantity.
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Section 103. (Draft in English from Vol.79)

» Consumable things are movables, the use of which implies the immediate
destruction of their substance or whose ultimate use consists in being
disposed of.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 700

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896): 92

5. Miscellaneous: * Br.57, Plan 1. No.1279

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Civil Code of Brazil (1916), Art.51:
» Consumable things are those movables, the use of which implies the
immediate destruction of their substance; movables intended for sale
{alienagdo) are also considered as consumable.

» [Secondary model] German Civil Code (1896), Sec.92:
 [I] Consumable things, in the legal sense, are movable things whose
ultimate use consists in being consumed or disposed of.
« [II] Consumable things include also movables which constitute a stock-
in-trade or other aggregate of things whose ultimate use consists in
being disposed of piecemeal.
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Section 104. (Draft in English from Vol.79)

+ Divisible things are those which can be separated into real and distinct
portions, each forming a perfect whole.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7417
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.52

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.52:

+ Divisible things are those which can be separated into real and distinct
portions, each forming a perfect whole.
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Section 105. (Draft in English from Vol.79)

+ Indivisible things are those which cannot be separated without alteration in
its substance as well as those which are considered indivisible by law.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 742
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.53

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.53:
+ Indivisible things are :

» L Property which cannot be separated without alteration in its
substance.

+ II. Things which, although naturally divisible, are considered
indivisible by law, or at the will of the parties
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Section 106. (Draft in English from Vol.79)

» Things outside of commerce are such as are incapable of appropriation, and
those legally inalienable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 743
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.69

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.69:
 Things outside of commerce are such as are incapable of
appropriation, and those legally inalienable.
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Section 107. (Draft in English from Vol.79)

 [I] A component part of a thing is that which, according to its nature or local
custom is essential to its existence and cannot be separated without
destroying, damaging or altering it.

+ [II] Whoever is the owner of a thing has ownership in all its component parts.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 101 par.1

2. New Text (1992). 744

3. Jp. Code (1896,98):

4. Gr. Code (1896): [[{1896de_Book1_ Chapter02#Section 93. 93]|
5. Miscellaneous: * 5.C.642; Huebner

{Comments)
The most plausible model for this section would be:

» Swiss Civil Code (1907), Art.642:
* [I] Whoever is the owner of a thing has the ownership in all its
component parts.
* [II] A component part of a thing is everything that belongs to its
integrity according to the usual local conception, and cannot be
separated from it without its destruction, injury or alteration.
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Section 108. (Draft in English from Vol.79)

* [I] Trees when planted for an unlimited period of time are deemed to be
component parts of the land on which they stand.

« [II] Trees which grow only for a limited period of time and crops which may
be harvested one or more times a year are not component parts of the land
and are to be regarded as movables.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 104

2. New Text (1992). 745

3. Jp. Code (1896,98):

4. Gr. Code (1896): [ 94]

5. Miscellaneous: Dika 149/120 [; S.C.667 par.2]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.104: 3
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.667:
» Ownership in land and soil reaches above and underneath into the air
and the earth so far as the exercise of the ownership requires.
It embraces all buildings and plants as well as springs, subject to the
legal restrictions.
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Section 109. (Draft in English from Vol.79)

» Things temporarily fixed to land or to a building do not become component
parts. The same rule applies to a building or other structure which in the
exercise of a right over another person's land has been fixed to the land by
the person who has such right.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 101 par.2
2. New Text (1992). 746

3. Jp. Code (1896,98):

4. Gr. Code (1896): 95

5. Miscellaneous: S.C.675, 677

{Comments)
The most plausible model for this section would be:

e Old Text (1 923) Sec.101:
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The other miscellaneous sources are as follows:

« Swiss Civil Code (1907):
* Art. 675:

» Buildings and other constructions, put or built upon a
stranger's land, or otherwise permanently joined to land or
underneath the soil, can have a special owner, if their relation
as a servitude is entered in the Land Register. The disposition of
a right to build in special parts of a building is barred.

* Art. 677:

* Huts, booths, barracks, and the like, retain their special owner,

if they have been erected on strange land without an intention
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of permanent connection. Their description is not to be entered
in the Land Register.
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Section 110. (Draft in English from Vol.79)

* [I] Accessories are movable things, which are, according to the usual local
conception or clear intention of the owner of the principal thing, attached to
such things permanently for its management, use or preservation, and, by
connection, adjustment or otherwise, brought by the owner into the relation
with the principal thing, in which it must serve the principal thing.

» [II] Even though an accessory is temporarily severed from the principal thing,
it does not cease to be an accessory.

» [III] Saving special disposition to the contrary, the accessory follows the
principal thing.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [702

2. New Text (1992). 747

3. Jp. Code (1896,98): [ 87]

4. Gr. Code (1896): 97

5. Miscellaneous: * 5.C.644: Br.59

{Comments)
This section would be a compound provision from two different models as follows:

* [Primary model] Swiss Civil Code (1907), Art.644:

» The disposition of a thing carries with it also its appurtenances, if no
exception is made. Appurtenances are the movable things, which are,
according to the usual local conception or clear intention of the
owner, attached to the main thing permanently for its management,
use or preservation, and, by connection, adjustment or otherwise,
brought into the relation with the main thing, in which it must serve
such main thing.
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 If anything is an appurtenance, its temporary severance from the
main thing cannot take from it this quality.
+ [Secondary model] Civil Code of Brazil (1916), Art.59:
« Saving special disposition to the contrary, the accessory thing follows
the principal.
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Section 111. (Draft in English from Vol.79)

By fruit or fruits of a thing is meant:

(1) Natural fruits, that is to say all that which is obtained in the use of
such thing according to its nature, such as the fruit of trees, and milk,
hair, wool, and offspring of animals; these are capable of acquisition
at the time when they are severed from the thing;

* (2) Legal fruits, that is to say interest, profits, rents, dividends or other
gains obtained periodically by the owner from another person for the
use of the thing; these are calculated and may be acquired day by day.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 105

2. New Text (1992). 748

3. Jp. Code (1896,98): 88, 89
4. Gr. Code (1896): [ 99], [ 101]
5. Miscellaneous: [S.C.643]

{Comments)
The most plausible model for this section would be:

» Old Text (1 923), Sec.105:
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The other miscellaneous source is as follows:

« Swiss Civil Code (1907), Art.643:
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* [I] Whoever is the owner of a thing has the ownership also in its

natural fruits.
« [II] Natural fruits are the periodical additions, and the profits which
are won from a thing conformably to its destined use according to the

usual conception.
« [III] Until a severance, the natural fruits are a component part of the

thing.
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Section 112. (Draft in English from Vol.79)

* Juristic act are voluntary lawful acts, the immediate purpose of which is to
establish between persons juristic relations, to create, modify, transfer,
preserve or extinguish rights.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 749

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Arg.978 Br.81

{Comments)
The most plausible model for this section would be:

+ Civil Code of Argentina (1871), Art.978:
* Juridical acts are voluntary lawful acts, the immediate purpose of
which is to establish between persons juridical relations, to create,
modify, transfer, preserve or extinguish rights.

The other miscellaneous source is as follows:

 Civil Code of Brazil (1916), Art.81:
 Every lawful act, which has for its immediate end to acquire, protect,
transfer, modify or extinguish rights, is called a juridical act.
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Section 113. (Draft in English from Vol.79)

* An actis void if its object is expressly prohibited by law or is impossible, or is
contrary to public order or good morals.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [712 113, 151, 152, 153

2. New Text (1992). 750

3. Jp. Code (1896,98): 90

4. Gr. Code (1896): [ 134], 138 [306]

5. Miscellaneous: Fr.1108, 7731, 1133; S5.0. 19 - 21 [* 5.0.20 par. 1]

{Comments)
The most plausible model for this section would be:

» Schweizerisches Obligationenrecht (1911), Art.20:
 [I] Ein Vertrag, der einen unmaoglichen oder widerrechtlichen Inhalt
hat oder gegen die guten Sitten verstoRt, ist nichtig.
« [II] Betrifft aber der Mangel bloB einzelne Teile des Vertrages, so sind
nur diese nichtig, sobald nicht anzunehmen ist, dass er ohne den
nichtigen Teil Gberhaupt nicht geschlossen worden ware.

The other miscellaneous sources are as follows:

* French Civil Code (1804):
« Art.1108:
» Four conditions are essential to the validity of an agreement :
» The consent of the party who binds himself;
» His capacity to contract;
* A certain object forming the matter of the contract ;
+ Alawful cause in the bond.
« Art.1131:
* An obligation without a cause, or upon a false cause, or upon
an unlawful cause, can have no effect.
« Art.1133:
* The cause is unlawful when it is prohibited by the law, when it
is contrary to good morals or to public order.
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Section 114. (Draft in English from Vol.79)

* An actis not void on account of its differing from a provision of any law if
such law does not relate to public order or good moral.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7157

3. Jp. Code (1896,98): * 97

4. Gr. Code (1896): 134, 138

5. Miscellaneous: S.0.19 - 22 [5.0.19 par.2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.91:
» When the parties to a legal act have expressed an intention different
to the provisions of laws or ordinances which do not relate to public
order, such intention must be followed.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenenrecht (1911), Art.19:

« [I] Der Inhalt des Vertrages kann innerhalb der Schranken des
Gesetzes beliebig festgestellt werden.

« [II] Von den gesetzlichen Vorschriften abweichende Vereinbarungen
sind nur zulassig, wo das Gesetz nicht eine unabanderliche Vorschrift
aufstellt oder die Abweichung nicht einen VerstoR gegen die
offentliche Ordnung, gegen die guten Sitten oder gegen das Recht der
Personlichkeit in sich schlief3t.
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Section 115. (Draft in English from Vol.79)
* An act which is not in the form prescribed by law is void.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7152

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 125

5. Miscellaneous: /5.0.11 par.2]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.125:
 Ajuristic act which is not in the form prescribed by law is void. If it is
not in the form prescribed by juristic act, it is void in case of doubt.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.11:
* [I] Vertrage bedurfen zu ihrer Gultigkeit nur dann einer besonderen
Form, wenn das Gesetz eine solche vorschreibt.
« [II] Ist Uber Bedeutung und Wirkung einer gesetzlich
vorgeschriebenen Form nicht etwas anderes bestimmt, so hangt von
deren Beobachtung die Gultigkeit des Vertrages ab.
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Section 116. (Draft in English from Vol.79)

* An act which does not comply with the requirements concerning capacity of
person is voidable.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 107

2. New Text (1992). 753

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Fr.7108;Ind.10 [; S.0.19 par.2]

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.107:
o dygrdsiladulumufionsuindeanuaiusaqaudugeutiudy
ludley Aoludyaavidedaila

The other miscellaneous sources are as follows:

e French Civil Code (1804), Art.1108:
 Four conditions are essential to the validity of an agreement :
» The consent of the party who binds himself;
» His capacity to contract;
» A certain object forming the matter of the contract;
* Alawful cause in the bond.

e Indian Contract Act (1872), Sec.10:

» All agreements are contracts if they are made by the free consent of
parties competent to contract, for a lawful consideration and with a
lawful object, and are not hereby expressly declared to be void.

» Nothing herein contained shall affect any law in force in British India,
and not hereby expressly- repealed, by which any contract is required
to be made in writing or in the presence of witnesses, or any law
relating to the registration of documents.

» Schweizerisches Obligationenrecht (1911):

 [I] Der Inhalt des Vertrages kann innerhalb der Schranken des

Gesetzes beliebig festgestellt werden.
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« [II] Von den gesetzlichen Vorschriften abweichende Vereinbarungen
sind nur zuldssig, wo das Gesetz nicht eine unabanderliche Vorschrift
aufstellt oder die Abweichung nicht einen VerstoRB gegen die
offentliche Ordnung, gegen die guten Sitten oder gegen das Recht der
Personlichkeit in sich schlieRt.
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Section 117. (Draft in English from Vol.79)

» Adeclaration of intention is not void on the ground that the declarant in the
recesses of his mind does not intend to be bound by his expressed intention,
unless this hidden intention was known to the other party.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 754
3. Jp. Code (1896,98): [93]
4. Gr. Code (1896): * 776
5. Miscellaneous: Sch.p.93

{Comments)
The most plausible model for this section would be:

e German Civil Code (1896), Sec.116:
» A declaration of intention is not void by reason of the fact that the
declarant has made a secret reservation of not willing the matter

declared. The declaration is void if made to a person who is aware of
the reservation.
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Section 118. (Draft in English from Vol.79)

+ [I] A declaration of intention made with the connivance of the other party
which is fictitious is void; but its invalidity cannot be set up against third
persons injured by the fictitious declaration of intention and acting in good
faith.

« [II] If a juristic act is intended to conceal another juristic act, the provisions
of law relating to the concealed act shall apply.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7155

3. Jp. Code (1896,98): 94

4. Gr. Code (1896): * 71717

5. Miscellaneous: Jenks 79; Br.105 [; S.0.18]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.117:
* [I] If a declaration of intention required to be made to a person is with
his connivance made only in pretence, it is void.
« [II] If another juristic act is concealed under a pretended transaction,
the provisions applicable to concealed juristic acts apply.

The other miscellaneous sources are as follows:

» A Digest Of English Civil Law by Edward Jenks (1905), Sec.79:

» An act or document which purports to be of a certain character, but
which was really intended by the parties to it to be of a different
character, must be treated as of its real, and not as of its apparent
character.

e Civil Code of Brazil (1916), Art.105:
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 Third persons injured by the simulation, or the representatives of the
public power, can demand the nullity of the simulated acts, on behalf
of (a hem da) the law, or of the public treasury (Fazetida).

» Schweizerisches Obligationenrecht (1911), Art.18:
 Bei der Beurteilung eines Vertrages sowohl nach Form als nach Inhalt
ist der Ubereinstimmende wirkliche Wille und nicht die unrichtige
Bezeichnung oder Ausdrucksweise zu beachten, die von den Parteien
aus Irrtum oder in der Absicht gebraucht wird, die wahre
Beschaffenheit des Vertrages zu verbergen.
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Section 119. (Draft in English from Vol.79)

+ Adeclaration of intention is void if made under a mistake as to an essential
element of the juristic act, but if the mistake was due to the gross negligence
of person making such declaration he cannot avail himself of such invalidity.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 134, 135]

2. New Text (1992). 756

3. Jp. Code (1896,98): * 95

4. Gr. Code (1896): [ 179 par. 1]

5. Miscellaneous: [S.0.23, 24 par.1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.95:

* An expression of intention is invalid when there is a mistake in the
essential element of the juristic act. But when there is serious fault
(culpable negligence) on the part of the person expressing intention
he himself cannot assert such invalidity.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911):
« Art.23:
» Der Vertrag ist fur Denjenigen unverbindlich, der sich beim
Abschluss in einem wesentlichen Irrtum befunden hat.
« Art.24:
» Der Irrtum ist namentlich in folgenden Fallen ein wesentlicher:
* 1.wenn der Irrende einen anderen Vertrag eingehen
wollte als denjenigen, fir den er seine Zustimmung
erklart hat,
« 2.wenn der Wille des Irrenden auf eine andere Sache
oder, wo der Vertrag mit Rucksicht auf eine bestimmte
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Person abgeschlossen wurde, auf eine andere Person
gerichtet war, als er erklart hat,

* 3.wenn der Irrende eine Leistung von erheblich
groBerem Umfange versprochen hat oder eine
Gegenleistung von erheblich geringerem Umfange sich
hat versprechen lassen, als es sein Wille war,

* 4.wenn der Irrtum einen bestimmten Sachverhalt betraf,
der vom Irrenden nach Treu und Glauben im
Geschaftsverkehr als eine notwendige Grundlage des
Vertrages betrachtet wurde.

» Bezieht sich dagegen der Irrtum nur auf den Beweggrund zum
Vertragsabschlusse, so ist er nicht wesentlich.

» BloRe Rechnungsfehler hindern die Verbindlichkeit des
Vertrages nicht, sind aber zu berichtigen.
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Section 120. (Draft in English from Vol.79)

» Adeclaration of intention is voidable if made under a mistake as to a quality
of the person or the thing which is considered as essential in the ordinary
dealings.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7157

3. Jp. Code (1896,98):

4. Gr. Code (1896): * [179 par.2]
5. Miscellaneous: Walton I p.215

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.119:

* [I] A person who, when making a declaration of intention, was under a
mistake as to its purport, or did not intend to make a declaration of
that purport at all, may avoid the declaration if it is to be supposed
that he would not have made it with knowledge of the state of affairs
and with intelligent appreciation of the case.

« [II] A mistake concerning any characteristics of the person or thing
which are regarded in ordinary dealings as essential is also deemed to
be a mistake concerning the purport of the declaration.
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Section 121. (Draft in English from Vol.79)

+ [I] A declaration of intention procured by fraud or duress is voidable.

* [II] When a party has made a declaration of intention owing to a fraud
committed by a third person, the act is voidable only if the other party knew
or ought to have known of the fraud.

« [III] The avoidance of a declaration of intention procured by fraud cannot be
set up against a third person acting in good faith.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 7137[, 138

2. New Text (1992): 159(I)(III), 160, 164(I)
3. Jp. Code (1896,98). * 96

4. Gr. Code (1896): [123]

5. Miscellaneous: [5.0.28, 29 par. 1]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.96:

* [I] An expression of intention made as the result of fraud or
compulsion can be annulled.

* [II] When, with regard to an expression of intention to a certain
person, a third person has committed a fraud, such expression of
intention can only be annulled when the other party was cognizant of
the fact.

« [III] The nullification (avoidance) of an expression of intention owing
to fraud cannot be set up against a third person acting in good faith.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911):
+ Art.28:
 Ist ein VertragschlieBender durch absichtliche Tauschung
seitens des Andern zu dem Vertragsabschlusse verleitet

144 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter03_Title02#Section_123.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book1_Chapter04_Title02#Article_96.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0164
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0160
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0159
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0138
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0137
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0119-0122.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0122
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0120

worden, so ist der Vertrag fur ihn auch dann nicht verbindlich,
wenn der erregte Irrtum kein wesentlicher war.

» Die von einem Dritten verubte absichtliche Téduschung hindert
die Verbindlichkeit fir den Getauschten nur, wenn der Andere
zur Zeit des Vertragsabschlusses die Tauschung gekannt hat
oder hatte kennen sollen.

« Art.29:

+ Ist ein VertragschlieBender von dem Anderen oder von einem
Dritten widerrechtlich durch Erregung gegrindeter Furcht zur
Eingehung eines Vertrages bestimmt worden, so ist der Vertrag
fur den Bedrohten unverbindlich.

 Ist die Drohung von einem Dritten ausgegangen, so hat, wo es
der Billigkeit entspricht, der Bedrohte, der den Vertrag nicht
halten will, dem Andern, wenn dieser die Drohung weder
gekannt hat noch hatte kennen sollen, Entschadigung zu
leisten.
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Section 122. (Draft in English from Vol.79)

» An actis voidable on account of fraud only when it is such that without it the
act would not have been made.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 136
2. New Text (1992): 159(1I)
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.136:
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Section 123. (Draft in English from Vol.79)

« If the fraud is only incidental, that is to say, it has merely induced a party to
accept more onerous terms than would otherwise have done, such party can
only claim compensation for damage and cannot avoid the act.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7617

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Walton I p.255

{Comments)
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Section 124. (Draft in English from Vol.79)

« In bilateral juristic acts, the intentional silence of one of the parties in
respect to a fact or quality of which the other party is ignorant, is deemed to
be a fraud if it is proved that, without it, the act would not have been made.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 762
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.94

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.94:
+ In bilateral acts, the intentional silence of one of the parties in respect
to a fact or quality of which the other party is ignorant, constitutes a
deceitful {dolosa} omission, if it is proven that without it the contract
would not have been made.
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Section 125. (Draft in English from Vol.79)

+ If both parties acted with fraud, neither of them can allege it, to avoid the act
or to claim compensation.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 763
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.97

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.97:

 If both parties acted with deceit, neither of them can allege it, to annul
the act, or to claim indemnity.
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Section 126. (Draft in English from Vol.79)

+ Duress in order to make an act voidable must be such that it induces in the
person affected by it a founded fear of injury to his person, his family, or his
property, imminent and equal, at least, to that which he fears from the act
extorted.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 739

2. New Text (1992). 764

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.98[; 5.0.30 par.1)

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.98:
» Coercion (coacgdo), in order to vitiate the manifestation of the will,
must be such that it induces in the person affected by it (paciente) a
founded fear of injury to his person, to his family, or to his property,
imminent and equal, at least, to that which he fears from the act
extorted.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.30:

« [I] Die Furcht ist fir Denjenigen eine gegrundete, der nach den
Umstanden annehmen muss, dass er oder eine ihm nahe verbundene
Person an Leib und Leben, Ehre oder Vermégen mit einer nahen und
erheblichen Gefahr bedroht sei.

« [II] Die Furcht vor der Geltendmachung eines Rechtes wird nur dann
berlcksichtigt, wenn die Notlage des Bedrohten benutzt worden ist,
um ihm die Einrdumung ubermaRiger Vorteile abzundtigen.
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Section 127. (Draft in English from Vol.79)

» The threat of the normal exercise of a right, or simple reverential fear, is not
considered as duress.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 140]

2. New Text (1992). 765

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.100[; 5.0.30 par.2

{Comments)
The most plausible model for this section would be:

 Civil Code of Brazil (1916), Art.100:
» The threat of the normal exercise of a right, or simple reverential fear,
is not considered as coercion.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.30:

« [I] Die Furcht ist fir Denjenigen eine gegrundete, der nach den
Umstanden annehmen muss, dass er oder eine ihm nahe verbundene
Person an Leib und Leben, Ehre oder Vermdgen mit einer nahen und
erheblichen Gefahr bedroht sei.

« [II] Die Furcht vor der Geltendmachung eines Rechtes wird nur dann
berlcksichtigt, wenn die Notlage des Bedrohten benutzt worden ist,
um ihm die Einrdumung ubermaRiger Vorteile abzundtigen.
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Section 128. (Draft in English from Vol.79)
» Duress vitiates the juristic act, even when it is exercised by a third person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [738]

2. New Text (1992). 766

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.101[; $.0.29

{Comments)
The most plausible model for this section would be:

« Civil Code of Brazil (1916), Art.101:
+ Coercion vitiates the act, even when it is exercised by a third person.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.29:

* [I] Ist ein VertragschlieBender von dem Anderen oder von einem
Dritten widerrechtlich durch Erregung gegriindeter Furcht zur
Eingehung eines Vertrages bestimmt worden, so ist der Vertrag flr
den Bedrohten unverbindlich.

« [II] Ist die Drohung von einem Dritten ausgegangen, so hat, wo es der
Billigkeit entspricht, der Bedrohte, der den Vertrag nicht halten will,
dem Andern, wenn dieser die Drohung weder gekannt hat noch hatte
kennen sollen, Entschadigung zu leisten.
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Section 129. (Draft in English from Vol.79)

» In determining a case of mistake, fraud or duress, the sex, age, position,
health, temperament of the person aggrieved and all other circumstances
which may boar upon its gravity, shall be taken into consideration.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 141

2. New Text (1992). 767

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Br.99, Fr.1117

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Old Text (1923), Sec.141: 3
- Tumsitadeafidiinnuddgiia mnadean mansdugilogmliiu Tima
silagsounauiiteny imALazIUrYoIgnTdl AuvisngAn1sous veq
ARTIUAIE
» [Secondary model] Civil Code of Brazil (1916), Art.99:
» In determining coercion, the sex, age, condition, health, temperament
of the patient, and all other circumstances, which may bear upon its
gravity, will be taken into account.

The other miscellaneous source is as follows:

* French Civil Code (1804), Art.1117:
» The agreement contracted by mistake, violence, or fraud, is not void
absolutely; it only affords ground for an action for nullity or rescision,

in the cases and in the manner explained in section 7 of chap. 5 of the
present title.
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Section 130. (Draft in English from Vol.79)

+ [I] A declaration of intention made to a person at a distance takes effect from
the time when it reaches the other party. It does not become effective if a
revocation reaches him previously or simultaneously.

+ [II] Even though the person who made a declaration of intention dies or
becomes incapacitated after it has been sent, the validity of the declaration
is not impaired thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 129, 130]

2. New Text (1992). 769

3. Jp. Code (1896,98): * 97

4. Gr. Code (1896): [130 par.1, 2
5. Miscellaneous: [S.0.5, 10]

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896,98), Art.97:
 [I] An expression of intention made to a person at a distance takes
effect when the notification thereof reaches the other party.
« [II] Even though the person expressing intention dies or loses capacity
subsequent to the despatch of the notification the validity of the
expression of intention is not affected thereby.

» [Secondary model] German Civil Code (1896), Sec.130;

* [I] A declaration of intention required to be made to another, if it is
made in his absence, becomes effective at the moment when it
reaches him. It does not become effective if a revocation reaches him
previously or simultaneously.

« [II] The effectiveness of the declaration is not affected by the fact that
the declarant die or become incapable of disposing after making it.

154 Back to Table of Contents 1


https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter03_Title02#Section_130.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book1_Chapter04_Title02#Article_97.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0169
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0130
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0129
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0127-0130.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0131
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0129

« [III] These provisions apply even if the declaration of intention is
required to be made to a public authority.

The other miscellaneous sources are as follows:

» Schweizerisches Obligationenrecht (1911):
* Art.5:

» [I] Wird der Antrag ohne Bestimmung einer Frist an einen
Abwesenden gestellt, so bleibt der Antragsteller bis zu dem
Zeitpunkte gebunden, wo er den Eingang der Antwort bei ihrer
ordnungsmaligen und rechtzeitigen Absendung erwarten darf.

 [II] Er darf dabei voraussetzen, dass sein Antrag rechtzeitig
angekommen sei.

« [III] Trifft die rechtzeitig abgesandte Annahmeerklarung erst
nach jenem Zeitpunkte bei dem Antragsteller ein, so ist dieser,
wenn er nicht gebunden sein will, verpflichtet, ohne Verzug
hievon Anzeige zu machen.

* Art.10:

 [I] Ist ein Vertrag unter Abwesenden zustande gekommen, so
beginnen seine Wirkungen mit dem Zeitpunkte, wo die
Erklarung der Annahme zur Absendung abgegeben wurde.

« [II] Wenn eine ausdrtickliche Annahme nicht erforderlich ist, so
beginnen die Wirkungen des Vertrages mit dem Empfange des
Antrages.
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Section 131. (Draft in English from Vol.79)

« If the declaration of intention is made to a minor or a person adjudged
incompetent at the time when he receives the declaration of intention, such
declaration cannot be set up against him but this does not apply after his
legal representative has knowledge of it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): [ 115]
2. New Text (1992). 770
3. Jp. Code (1896,98): * 98
4. Gr. Code (1896): [1317]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.98:
» When the other party to an expression of intention was a minor or an
incompetent (interdicted) person when he received it, such expression

cannot be set up against him until after his legal representative has
cognizance thereof.
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Section 132. (Draft in English from Vol.79)

» Intheinterpretation of a declaration of intention, the true intention is to be
sought rather than the literal meaning of the words or expressions.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 771

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 133

5. Miscellaneous: [S.0.18 par.1]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.133:
» Inthe interpretation of a declaration of intention the true intention is
to be sought without regard to the literal meaning of the expression.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.18:

* [I] Bei der Beurteilung eines Vertrages sowohl nach Form als nach
Inhalt ist der Ubereinstimmende wirkliche Wille und nicht die
unrichtige Bezeichnung oder Ausdrucksweise zu beachten, die von
den Parteien aus Irrtum oder in der Absicht gebraucht wird, die wahre
Beschaffenheit des Vertrages zu verbergen.

* [II] Dem Dritten, der die Forderung im Vertrauen auf ein schriftliches
Schuldbekenntnis erworben hat, kann der Schuldner die Einrede der
Simulation nicht entgegensetzen.
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Section 133. (Draft in English from Vol.79)
» The nullity may be alleged at any time by any interested person.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 7712

2. New Text (1992). 172(I)
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Br.146

{Comments)
The most plausible model for this section would be:
« Old Text (1923), Sec.112:
« Tuazdyaiu viudyaeagidnlddessweliiinaswdadlelaila

The miscellaneous source is as follows:

 Civil Code of Brazil (1916), Art.146:
» The nullity described in the preceding Article may be alleged by any

interested person, or by the Public Ministry, whenever it may properly
intervene.
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Section 134. (Draft in English from Vol.79)
* Avoid act cannot be ratified.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 713
2. New Text (1992). 172(I)
3. Jp. Code (1896,98): 779
4. Gr. Code (1896): [ 141]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.113:
o Tuazdeygtiu luenalndnedunnnule
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Section 135. (Draft in English from Vol.79)

 If any part of an act is void the whole act is void unless it may be assumed
under the circumstances of the case that the parties intended the valid part
of the act to be severable from the invalid part.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 772

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 139

5. Miscellaneous: Sch.p.81 [; S.0.20 par.2]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.139:
 If part of a juristic act is void the whole juristic act is void, unless it is
to be presumed that it would equally have been entered into if the
void part had been omitted.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.20:
« [I] Ein Vertrag, der einen unmaoglichen oder widerrechtlichen Inhalt
hat oder gegen die guten Sitten verstoRt, ist nichtig.
« [II] Betrifft aber der Mangel bloB einzelne Teile des Vertrages, so sind
nur diese nichtig, sobald nicht anzunehmen ist, dass er ohne den
nichtigen Teil Uberhaupt nicht geschlossen worden ware.
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Section 136. (Draft in English from Vol.79)

 If avoid act complies with the requirements of another act it is valid as the
other act, if it may be assumed that such validity would have been intended
by the parties, had they known of the invalidity of the intended act.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 774

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 740

5. Miscellaneous: Sch.p.82; Dika 690/123

{Comments)
The most plausible model for this section would be:

* German Civil Code (" 1896), Sec.140:

« If avoid juristic act satisfies the requirements of a different juristic act,
the former is valid in right of the latter, if it is to be presumed that its
validity would have been intended by the parties on knowing of the
invalidity.
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Section 137. (Draft in English from Vol.79)

+ [I] A voidable act may be avoided by the incapacitated person or the person
who has made the defective declaration of intention or by a legal
representative, or curator or heir of such person.

+ [II] Avoidable act done by a married woman may be avoidable by her
husband.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 52, 57, 62], 110
2. New Text (1992). 775

3. Jp. Code (1896,98): * 120

4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.120:
 [I] Avoidable act can be avoided only by incapacitated persons who
have made a defective expression of intention, or their
representatives or successors.

* [II] An act done by a wife can also be annulled by her husband.
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Section 138. (Draft in English from Vol.79)

e [I] When a voidable act is avoided, it is deemed to have been void from the
beginning.

« [II] If a person knew or ought to have known of the voidability, he is deemed,
if the act is avoided, to have known that the act was invalid.

« [III] The parties shall be restored to the condition in which they were
previously, and if it is not possible to so restore them, they shall be
indemnified with an equivalent.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [774]

2. New Text (1992). 776

3. Jp. Code (1896,98): 121

4. Gr. Code (1896): [ 122], * 142 par.2 [=142]
5. Miscellaneous: Br.158

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] German Civil Code (1896), Sec.142:

« [I] If a voidable juristic act is avoided it is deemed to have been void
ab initio.

« [II] If a person knew or ought to have known of the voidability, he is
deemed, if the act is avoided, to have known that the juristic act was
void.

» [Secondary model] Civil Code of Brazil (1916), Art.158:

* When an act is annulled the parties shall be restored to the condition
in which they were previously; and if it is not possible to so restore
them, they shall be indemnified with an equivalent.
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Section 139. (Draft in English from Vol.79)

« If any person specified in Section 137 ratifies a voidable act, it is deemed to

have been valid from the beginning; but the right of third persons cannot be
affected thereby.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 7111, 149, 150
2. New Text (1992). 177

3. Jp. Code (1896,98): * 122

4. Gr. Code (1896): [ 744]

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.122:
» Avoidable act is deemed to be valid ab initio when it is ratified by any
of the persons specified in Art. 120; but the rights of other (third)
persons may not be injured thereby.
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Section 140. (Draft in English from Vol.79)

+ If the other party to a voidable act is a determinate person such act is
avoided or ratified by a declaration of intention made to him.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 146, 148]
2. New Text (1992). 778

3. Jp. Code (1896,98): * 123
4. Gr. Code (1896): 743

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.123:
 In case the other party to a voidable act is known (is a specified and
determinate person) nullification (cancellation ) or ratification thereof
is effected by an expression of intention addressed to him.
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Section 141. (Draft in English from Vol.79)

* [I] A ratification is valid only if it is made after the state of facts forming the
ground of voidability has ceased to exist.

* [II] When a person adjudged incompetent acquires knowledge of such act
after he has recovered his capacity, he can ratify it only after acquiring
knowledge.

« [III] The provisions of the foregoing two paragraphs do not apply to a
ratification by the legal representative or curator.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 145]

2. New Text (1992). 779

3. Jp. Code (1896,98): * 124
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.124:

« [I] Ratification has no validity unless it is made after the circumstances
which form the cause of nullification have ceased to exist.

 [II] When an incompetent (interdicted) person acquires knowledge of
his act after he has recovered his capacity, he cannot ratify it until
after he has acquired such knowledge.

« [III] The provisions of the preceding two paragraphs do not apply
when the husband or a legal representative makes the ratification.
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Section 142. (Draft in English from Vol.79)

« If after the time when according to foregoing section ratification could be
made, any of the following facts takes place in regard to a voidable act, it is
deemed to be ratified, unless a reservation is expresses, such as:

* (1) The obligation assumed by the act has been fully or partially
performed,

* (2) The performance of the obligation under the act has been
demanded,

* (3) A novation of the obligation has been effected,

* (4) Security has given for the obligation,

* (5) The whole or part of the right or liability arising out of the voidable
act has been transferred.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 147]

2. New Text (1992). 780

3. Jp. Code (1896,98): * 125
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.125:

* When subsequent to the time when the ratification becomes possible
in accordance with the provisions of the preceding Article, any of the
following facts exist with regard to a voidable act, such act is deemed
to be ratified, unless a protest is reserved: -
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(1) Total or partial performance;

(2) A demand for performance;

(3) A novation;

(4) The prestation of security;

(5) A total or partial transference of the right acquired in virtue
of the voidable act;

(6) Compulsory execution.
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Section 143. (Draft in English from Vol.79)

» Avoidable act cannot be avoided later than one year from the time when
ratification could have been made. The same applies if ten years have
elapsed since the act was done.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 742, 144
2. New Text (1992). 7187

3. Jp. Code (1896,98): * 126
4. Gr. Code (1896): [721], [124]
5. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [primary model] Japanese Civil Code (1896,98), Art.126:

» The right of nullification (avoidance) is extinguished by prescription if
not exercised for five years from the time when ratification became
possible. The same applies when twenty years have elapsed from the
time of the act.

» [Secondary model] Old Text (1923):

o Art.142:
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Section 144. (Draft in English from Vol.79)

* A clause which subordinates the effect of a juristic act to a future and
uncertain event, is considered a condition.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [204)

2. New Text (1992). 7182

3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: * Br.114, Plan I No.325

{Comments)
The most plausible model for this section would be:

e Civil Code of Brazil (1916), Art.114:

» The clause which subordinates the effect of the juridical act to a future
and uncertain event, is considered a condition.
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Section 145. (Draft in English from Vol.79)

 [I] Ajuristic act subject to a condition precedent takes effect when the
condition is fulfilled.

« [II] A juristic act subject to a condition subsequent ceases to have effect
when the condition in fulfilled.

« [III] If the parties to the act have declared an intention that the effect of the
fulfilment of a condition shall relate back to a time before its fulfilment, such
intention is to govern.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 71832

3. Jp. Code (1896,98): * 127

4. Gr. Code (1896): [ 758], [ 159

5. Miscellaneous: [Fr.1168, 1183; S.0.151, 154]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.127:

* [I]]uristic acts subject to a condition precedent take effect on
fulfilment of the condition.

« [II] Juristic acts subject to a condition subsequent lose their effects on
fulfilment of the condition.

« [III] When the parties concerned have expressed an intention that the
effect of the fulfilment of the condition shall become operative as
from previous to the fulfilment, such intention is to be followed.

The other miscellaneous sources are as follows:

* French Civil Code (1804):
o Art.1168:
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» The obligation is conditional when it is made to depend on an
event future and uncertain, either by suspending it until the
event happens, or by receding therefrom accordingly as the
event shall happen or not.

* Art.1183:

* [I] A condition dissolutory is that which, when it is
accomplished, operates the revocation of the obligation, and
which again puts affairs in the same state as though the
obligation had never existed.

+ [II] It does not suspend the performance of the obligation; it
merely obliges the creditor to restore what he may have
received, in the case in which the event provided for by the
condition happens.

+ Schweizerisches Obligationenrecht (1911):
e Art.151:

* [I] Ein Vertrag, dessen Verbindlichkeit vom Eintritte einer
ungewissen Tatsache abhangig gemacht wird, ist als bedingt
anzusehen.

 [II] FUr den Beginn der Wirkungen ist der Zeitpunkt
maligebend, in dem die Bedingung in Erfullung geht, sofern
nicht auf eine andere Absicht der Parteien geschlossen werden
muss.

* Art.154:

* [I] Ein Vertrag, dessen Auflésung vom Eintritte einer Bedingung
abhangig gemacht worden ist, verliert seine Wirksamkeit mit
dem Zeitpunkte, wo die Bedingung in Erfullung geht.

+ [II] Eine Ruckwirkung findet in der Regel nicht statt.
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Section 146. (Draft in English from Vol.79)

* Any party to a juristic act subject to a condition must not, while the condition
is pending, do anything by which the benefits which the other party might
derive from the fulfilment of the condition will be impaired.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 784

3. Jp. Code (1896,98): * 128

4. Gr. Code (1896): [ 760

5. Miscellaneous: [S.0.152 par.1, 2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.128:

» Each party to a juristic act subject to a condition must not, while the
condition is pending, do anything calculated to impair or injure the
advantages which the other party is to derive from the fulfilment of
the said condition.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.152:

* [I] Der bedingt Verpflichtete darf, solange die Bedingung schwebt,
nichts vornehmen, was die gehorige Erfullung seiner Verbindlichkeit
hindern konnte.

« [II] Der bedingt Berechtigte ist befugt, bei Gefahrdung seiner Rechte
dieselben Sicherungsmalregeln zu verlangen, wie wenn seine
Forderung eine unbedingte ware.

« [III] Verfugungen wahrend der Schwebezeit sind, wenn die Bedingung
eintritt, insoweit hinfallig, als sie deren Wirkung beeintrachtigen.
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Section 147. (Draft in English from Vol.79)

» The rights and duties which the parties have, while the condition is pending,
may be disposed of, inherited, protected or secured according to law.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 7185

3. Jp. Code (1896,98): * 129

4. Gr. Code (1896): [ 161]

5. Miscellaneous: [S.0.152 par.3]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.129:
» The rights and obligations (duties) of the parties concerned can during
the pendency of the condition, be disposed of, inherited, preserved
(protected), or secured in accordance with the general provisions.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.152:

* [I] Der bedingt Verpflichtete darf, solange die Bedingung schwebt,
nichts vornehmen, was die gehorige Erfullung seiner Verbindlichkeit
hindern konnte.

« [II] Der bedingt Berechtigte ist befugt, bei Gefahrdung seiner Rechte
dieselben Sicherungsmalregeln zu verlangen, wie wenn seine
Forderung eine unbedingte ware.

« [III] Verfugungen wahrend der Schwebezeit sind, wenn die Bedingung
eintritt, insoweit hinfallig, als sie deren Wirkung beeintrachtigen.
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Section 148. (Draft in English from Vol.79)

« [I] If the fulfilment of a condition is prevented in bad faith by the party to
whose disadvantage it would operate, the condition is deemed to have been
fulfilled.

« [II] If the fulfilment of a condition is brought about in bad faith by the party
to whose advantage it would operate, the condition is deemed not to have
been fulfilled.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 786

3. Jp. Code (1896,98): 130

4. Gr. Code (1896): * 162

5. Miscellaneous: Br.120 [ $.0. 156]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.162:

« I] If the fulfilment of a condition is prevented in bad faith by the party
to whose disadvantage it would operate, the condition is deemed to
have been fulfilled.

« [II] If the fulfilment of a condition is brought about in bad faith by the
party to whose advantage it would operate, the condition is deemed
not to have been fulfilled.

The other miscellaneous sources are as follows:

« Civil Code of Brazil (1916), Art.120:
 [I]In respect to its juridical effects, the condition is considered fulfilled
when its performance {implemento) is maliciously prevented by the
party to whom it is unfavorable.
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« [II] On the contrary, the condition is considered not fulfilled which is
maliciously carried into effect by the party benefited by its
performance.

» Schweizerisches Obligationenrecht (1911), Art.156:
 Eine Bedingung gilt als erfillt, wenn ihr Eintritt von dem einen Teile
wider Treu und Glauben verhindert worden ist.
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Section 149. (Draft in English from Vol.79)

 [I] When the condition is already fulfilled at the time of the juristic act, the
latter is unconditionally valid, if the condition is precedent, and is void, if the
condition is subsequent.

 [II] When it is already certain at the time of the juristic act that the condition
cannot be fulfilled, the act is void, if the condition is precedent, and
unconditionally valid, if the condition is subsequent.

« [III] In the cases mentioned in the foregoing two paragraphs the provisions
of sections 146 and 147 apply correspondingly so long as the parties do not
know whether the condition is fulfilled or cannot be fulfilled.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 187

3. Jp. Code (1896,98): * 131
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.131:

* [I] In case the condition has been already fulfilled at the time of doing
a juristic act, the said act is deemed to be unconditionally valid if the
condition is precedent, and void if the condition is subsequent.

e [II] In case the non-fulfilment of the condition is certain at the time of
doing the juristic act, such act is deemed to be null and void if the
condition is precedent and unconditionally valid if the condition is
subsequent.
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« [III] In the cases of the preceding two paragraphs the provisions of
Arts. 128 and 129 apply correspondingly so long as the parties
concerned do not know of the fulfilment of the condition or of the
impossibility of fulfilment.
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Section 150. (Draft in English from Vol.79)

» Ajuristic act is void if it is subject to an unlawful condition, or a condition
contrary to public order or good morals.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [205]

2. New Text (1992). 7188

3. Jp. Code (1896,98): 132

4. Gr. Code (1896):

5. Miscellaneous: Fr.1172; 5.0.157

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec.205:
- wildsiiteulvdulivousenguunena dnsesguszaaluuie qeenu
Uaoaseunayarammsndauns inulmiiuduluee

The other miscellaneous sources are as follows:

e French Civil Code (1804), Art.1172:

 Every condition of a thing impossible, or contrary to good morals, or
prohibited by the law, is null, and renders null the agreement which
depends thereon.

» Schweizerisches Obligationenrecht (1911), Art.157:
« Wird eine Bedingung in der Absicht beigefuigt, eine widerrechtliche

oder unsittliche Handlung oder Unterlassung zu befdérdern, so ist der
bedingte Anspruch nichtig.
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Section 151. (Draft in English from Vol.79)

* [I] Ajuristic act upon a condition precedent which is impossible is void.
« [II] A juristic act upon a condition subsequent which is impossible is
unconditionally valid.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 789

3. Jp. Code (1896,98): * 133
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.133:
« [I] A juristic act subject to an impossible condition precedent is void.

 [II] A juristic act subject to an impossible condition subsequent is
deemed to be an unconditional act.
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Section 152. (Draft in English from Vol.79)

» Ajuristic act upon a condition precedent which depends merely upon the
will of the debtor is void.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 790

3. Jp. Code (1896,98): * 134
4. Gr. Code (1896):

5. Miscellaneous: [Fr.1174]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.134:
» Ajuristic act subject to a condition precedent is void if the condition
depends entirely upon the will of the debtor.

The other miscellaneous source is as follows:

* French Civil Code (1804), Art.1174:

 Every obligation is null when it has been contracted under a
potestative condition on the part of him who binds himself.
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Section 153. (Draft in English from Vol.79)

+ [I]If a time of commencement is annexed to a juristic act, its performance
cannot be demanded before such time has arriveds.

« [II] If a time of ending is annexed to a juristic act, its effect ceases when such
time arrived.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 209

2. New Text (1992). 7917

3. Jp. Code (1896,98): * 135
4. Gr. Code (1896): [ 163]

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.135:
 [I] When a date (time) of commencement is annexed to a juristic act,
the performance thereof cannot be demanded until the arrival of the
date (time) provided.
+ [II] When a date (time) of ending is annexed to a juristic act the effect
of such act is extinguished upon the arrival of the said date (time).
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Section 154. (Draft in English from Vol.79)

» [I]Itis presumed that a time of commencement or ending is fixed for the
benefit of the debtor, unless it appears from the tenor of the instrument or
from the circumstances of the case that it was intended for the benefit of the
creditor, or of both parties.

« [II] The benefit of such a time may be waived, but this will not affect any
benefit which would accrue therefrom to the other party.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 271

2. New Text (1992). 792

3. Jp. Code (1896,98): * 136
4. Gr. Code (1896):

5. Miscellaneous: Br.126

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Japanese Civil Code (1896,98), Art.136:

 [I] A time of commencement and ending is presumed to be fixed for
the benefit of the debtor.

* [II] The benefit of a time of commencement and ending may be
renounced (waived) but the interest of the other party may not be
injured thereby.

» [Secondary model] Civil Code of Brazil (1916), Art.126:

 In wills (testamentos) the period (prazo) is presumed in favor of the
heir, and, in contracts, in favor of the debtor, unless, in respect to the
latter, it appears from the tenor of the instrument or from the
circumstances, that it was intended for the benefit of the creditor, or
of both the contracting parties.
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Section 155. (Draft in English from Vol.79)

 Inthe following cases the debtor cannot take advantage of a time of
commencement or ending:

* (1) If he has been adjudged bankrupt;
* (2) If he has destroyed or diminished any security given;
* (3) If he has not given security when he was bound to give it.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 792

3. Jp. Code (1896,98): * 137
4. Gr. Code (1896):

5. Miscellaneous: Fr.1188

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.137:
 In any of the following cases the debtor cannot assert the benefit of a
time of commencement and ending: -
* (1) When the debtor is declared bankrupt;
* (2) When the debtor has destroyed or decreased the security;

* (3) When the debtor has not given security in case he was under
obligation to furnish it.

The other miscellaneous source is as follows:

* French Civil Code (1804), Art.1188:
» Adebtor can no longer claim the benefit of the term when he has
become bankrupt, or when by bis own act he has diminished the
security which he had given by the contract to his creditor.
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Section 156. (Draft in English from Vol.79)

» The manner of computing all periods of time is governed by the provisions
of this Title, unless it is otherwise provided by law or regulations, by a judicial
order or by a juristic act.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [30]

2. New Text (1992): 7193/1
3. Jp. Code (1896,98): * 138
4. Gr. Code (1896): 786

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.138:

» With regard to the method of calculation of periods of time, the
provisions of the present Chapter shall be followed, unless otherwise
provided by laws and ordinances, by juridical orders, or by juristic
acts.
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Section 157. (Draft in English from Vol.79)

* [I] A period of time is calculated by day.
 [II] If it is measured in hours, it begins to run at once.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [37]

2. New Text (1992): 7193/2 193/3(I)
3. Jp. Code (1896,98): 138 [??], 139
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
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Section 158. (Draft in English from Vol.79)

» When a period of time is measured in days, weeks, months or years, the first
day of the period is not included in the calculation unless the period begins
to run on that day from the time which is customary to commence business.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [32]

2. New Text (1992): 793/3(1I)

3. Jp. Code (1896,98). * 740

4. Gr. Code (1896): 187

5. Miscellaneous: [S.0.76, 77, 132]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.140:

» When a period of time is fixed by days, weeks, months, or years, the
first day of the period of time is not included in calculation, unless the
period of time commences between midnight and one o'clock a.m. (at
0 o'clock a.m.)

The other misciellaneous source is as follows:

» Schweizerisches Obligationenenreccht (1911):
+ Art.76:

+ Istdie Zeit auf Anfang oder Ende eines Monats festgesetzt, so
ist darunter der erste oder der letzte Tag des Monates zu
verstehen.

s Arti77:

« [I] Soll die Erfullung einer Verbindlichkeit oder eine andere
Rechtshandlung mit dem Ablaufe einer bestimmten Frist nach
Abschluss des Vertrages erfolgen, so fallt ihr Zeitpunkt:

* 1. wenn die Frist nach Tagen bestimmt ist, auf den
letzten Tag der Frist, wobei der Tag, an dem der Vertrag
geschlossen wurde, nicht mit gerechnet und, wenn die
Frist auf acht oder funfzehn Tage lautet, nicht die Zeit
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von einer oder zwei Wochen verstanden wird, sondern
volle acht oder funfzehn Tage,

« 2. wenn die Frist nach Wochen bestimmt ist, auf
denjenigen Tag der letzten Woche, der durch seinen
Namen dem Tage des Vertragsabschlusses entspricht,

» 3. wenn die Frist nach Monaten oder einem mehrere
Monate umfassenden Zeitraume (Jahr, halbes Jahr,
Vierteljahr) bestimmt ist, auf denjenigen Tag des letzten
Monates, der durch seine Zahl dem Tage des
Vertragsabschlusses entspricht, und, wenn dieser Tag in
dem letzten Monate fehlt, auf den letzten Tag dieses
Monates.

e [II] Der Ausdruck ,,halber Monat” wird einem Zeitraume von
funfzehn Tagen gleichgeachtet, die, wenn eine Frist auf einen
oder mehrere ganze Monate und einen halben Monat lautet,
zuletzt zu zahlen sind.

 [III] In gleicher Weise wird die Frist auch dann berechnet, wenn
sie nicht von dem Tage des Vertragsabschlusses, sondern von
einem andern Zeitpunkte an zu laufen hat.

+ [IV} Soll die Erfillung innerhalb einer bestimmten Frist
geschehen, so muss sie vor deren Ablauf erfolgen.

* Art.132:

* Beider Berechnung der Frist ist der Tag, von dem an die
Verjahrung lauft, nicht mit zu rechnen und die Verjahrung erst
dann als beendigt zu betrachten, wenn der letzte Tag unbenutzt
verstrichen ist.

» Im Ubrigen gelten die Vorschriften fir die Fristberechnungen
bei der Erfillung auch fir die Verjahrung.
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Section 159. (Draft in English from Vol.79)

 [I] The period measured in weeks, months or years are calculated according
to the official calendar.

* [II] If the period is not computed from the beginning of a week, month or
year, it ends on the day preceding that day of the last week, month or year
which corresponds to that on which it began. If in a period measured in
months or years there is no corresponding day in the last month, the last day
of such month is the day of ending.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [33, 34, 35]
2. New Text (1992): 793/5

3. Jp. Code (1896,98). * 743
4. Gr. Code (1896): [ 188

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.143:

» [I] When a period is fixed by weeks, months, or years, it is calculated in
accordance with the calendar.

 [II] When a period does not commence to run at the beginning of a
week, a month, or a year, the period matures on the day preceding
the day in the last week, month, or year which corresponds to the day
on which it commenced to run. In case a period is fixed by months or
years, if there is no corresponding day in the last month, the last day
of the month is deemed to be the day of maturity.
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Section 160. (Draft in English from Vol.79)

 If a period of time is extended, the first day of the extension is the day
following the last day of the original period.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 36

2. New Text (1992). 7193/7
3. Jp. Code (1896,98):

4. Gr. Code (1896): 790

5. Miscellaneous: S.0.80

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Sec 36:
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.80:
« Ist die vertragsmaRige Frist verlangert worden, so beginnt die neue
Frist, sofern sich aus dem Vertrage nicht etwas anderes ergibt, am
ersten Tage nach Ablauf der alten Frist.
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Section 161. (Draft in English from Vol.79)

« If the last day of a period is a holiday on which it is customary not to do
business, the period includes the next working day.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 37
2. New Text (1992): 793/8
3. Jp. Code (1896,98): [ 7142
4. Gr. Code (1896): 793
5. Miscellaneous: /S.0.78]

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.37:
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.78:
* Fallt der Zeitpunkt der Erfullung oder der letzte Tag einer Frist auf
einen Sonntag oder auf einen andern am Erfullungsorte staatlich

anerkannten Feiertag, so gilt als Erfullungstag oder als letzter Tag der
Frist der nachstfolgende Werktag.
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Section 162. (Draft in English from Vol.79)

» In matters of justice, administration and commerce day means the usual
hours of office or business.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 38

2. New Text (1992): 793/4

3. Jp. Code (1896,98): ].Com.283
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
* Old Text (1923), Sec.38:
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The other miscellaneous source is as follows:

» Commercial Code of Japan (1899), Art.283:

 If by law or regulation or by usage certain business hours have been
fixed, the performance of an obligation can be made or demanded
only during such business hours.
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Section 163. (Draft in English from Vol.79)

» Aclaim is barred by prescription if it has not been enforced within the period
of time fixed by law.

{References)
¥r quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [425]

2. New Text (1992): 793/9

3. Jp. Code (1896,98):

4. Gr. Code (1896): 194 [=194 par.1]

5. Miscellaneous: * Jenks 158, Kohler p.54

{Comments)
The most plausible model for this section would be:

» A Digest of English Civil Law by Edward Jenks (1905), Sec.158:
» The right to bring an action, to enforce a civil claim, is barred by the
expiration of a period which begins to run from the time at which the
right to bring the action accrued.
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Section 164. (Draft in English from Vol.79)
» The period of prescription for which no other period is provided by law is ten

years.

{References)

¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives
1. Old Text (1923): * 452
2. New Text (1992): 793/30
3. Jp. Code (1896,98): 167 [=167 par.1]

4. Gr. Code (1896): [ 195]
5. Miscellaneous: 5.0.127

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Sec.452:
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.127:

» Mit Ablauf von zehn Jahren verjahren alle Forderungen, fur die das
Bundeszivilrecht nicht etwas anderes bestimmt.
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Section 165. (Draft in English from Vol.79)

 [I] The period of prescription is two years for the following claims:

(1) Claims of merchants, manufactures, artisans and those who
practice industrial arts, for delivery of goods, performance of work
and care of others' affairs, including disbursements, unless the service
was rendered for the carrying on of an industry conducted by the
debtor;

(2) Claims of those whose industry is agriculture or forestry, for
delivery of agricultural or forest products, so far as the delivery is for
the domestic use of the debtor;

(3) Claims of carriers by railroad, freighters, bootmen, cab-drivers and
messengers, for fare, freight, hire, and fees, including disbursements;
(4) Claims of innkeepers and those who make a business of providing
food and drink, for supplying lodging and food or for other services
rendered to the guests to satisfy their needs, including disbursements;
(5) Claims of those who sell lottery tickets, for the sale of the tickets,
unless the tickets are delivered for further sale;

(6) Claims of those who make a business of letting movables, for the
rent;

(7) Claims of those who, without belonging to the classes specified in
(1), make business of the care of others' affairs or the rendering of
service, for the remuneration due to them from the business,
including disbursements;

(8) Claims of those who are in private service, for the wages, or other
remuneration for services, including disbursements; also claims of the
employers for advances made upon such claims;

(9) Claims of workmen, journeymen, assistants, apprentices, factory
hands, day labourers and artisans, for the wages and other allowances
agreed upon in lieu of or as part of the wages, including
disbursements; also claims of the employers for advances made upon
such claims;

196 Back to Table of Contents 1


https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466

(10) Claims o masters of apprentices, for the premium and other
services agreed upon in the contract of apprenticeship and for
disbursements made on behalf of the apprentices;

(11) Claims of public institutions for instruction, education,
maintenance or care of the sick, and of proprietors of private
institution of such kind for providing instruction, maintenance or care
of the sick, and for any outlay connected therewith;

(12) Claims of those who receive persons to be maintained or
educated, for services and outlay of the kind specified in (11);

(13) Claims of teachers, for their fees;

(14) Claims of medical practitioners, including surgeons, accoucheurs,
dentists and veterinary surgeons; and claims of midwives, for their
services, including disbursements;

(15) Claims of lawyers, attorneys, as well as of all persons who are
publicly appointed or admitted for the conduct of certain affairs, for
their fees and disbursements, so far as those do not go into the public
treasury;

(16) Claims of parties to an action, for advances made to their
attorneys;

(17) Claims of witnesses and experts, for their fee and disbursements.

+ [II] So far as the claims specified in paragraph 1 (1), (2) and (5) are not
subject to prescription in two years, the period is five years.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 448]

2. New Text (1992). 7193/33(V), 193/34
3. Jp. Code (1896,98): [ 170 - 174]

4. Gr. Code (1896): * 796

5. Miscellaneous: [S.0.128]

{Comments)
The most plausible model for this section would be:

German Civil Code (1896), Sec.196:

[1] The period of prescription is two years for the following claims:

* (1) Claims of merchants, manufacturers, artisans and those who
practise industrial arts, for delivery of goods, performance of
work and care of others' affairs, including disbursements,
unless the service is rendered for the carrying on of an industry
conducted by the debtor;
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(2) Claims of those whose industry is agriculture or forestry, for
delivery of agricultural or forest products, so far as the delivery
is for the domestic use of the debtor;

(3) Claims of carriers by railroad, freighters, boatmen, cab-
drivers and messengers, for fare, freight, hire, and fees,
including disbursements;

(4) Claims of innkeepers and those who make a business of
providing food and drink, for supplying lodging and food or for
other services rendered to the guests to satisfy their needs,
including disbursements;

(5) Claims of those who sell lottery tickets, for the sale of the
tickets, unless the tickets are delivered for further sale;

(6) Claims of those who make a business of letting moveables
under an ordinary lease, for the rent;

(7) Claims of those who, without belonging to the classes
specified in (1), make a business of the care of others' affairs or
the rendering of services, for the compensation due to them
from the business, including disbursements;

(8) Claims of those who are in private service, for the wages,
pay, or other remuneration for service, including
disbursements; also claims of the employers for advances
made upon such claims;

(9) Claims of workmen -- journeymen, assistants, apprentices,
factory hands -- day labourers and artisans, for the wages and
other allowances agreed upon in lieu of or as part of the wages,
including disbursements; also claims of the employers for
advances made upon such claims;

(10) Claims of masters of apprentices, for the premium and
other services agreed upon in the contract of apprenticeship
and for disbursements made on behalf of the apprentices;

(11) Claims of public institutions for instruction, education,
maintenance or care of the sick, and of proprietors of private
institutions of such kind for providing instruction, maintenance
or care of the sick, and for any outlay connected therewith;
(12) Claims of those who receive persons to be maintained or
educated, for services and outlay of the kind specified in (11);
(13) Claims of public and private teachers, for their fees, not,
however, the claims of public teachers if they have been
deferred in accordance with special arrangements;
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* (14) Claims of medical practitioners, including surgeons,
accoucheurs, dentists and veterinary surgeons; and claims of
midwives, for their services, including disbursements;

* (15) Claims of attorneys, notaries and bailiffs as well as of all
persons who are publicly appointed or admitted for the
conduct of certain affairs, for their fees and disbursements, 80
far as these do not go into the public treasury;

* (16) Claims of parties to an action, for advances made to their
attorney;

* (17) Claims of witnesses and experts, for their fees and
disbursements.

« [II] So far as the claims specified in par. 1 (1), (2) and (5) are not
subject to prescription in two years, the period is four years.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.128:
» Mit Ablauf von funf Jahren verjahren die Forderungen:

+ 1. fir Miet-, Pacht- und Kapitalzinse, sowie flr andere
periodische Leistungen,

» 2. aus Lieferung von Lebensmitteln, fiur Bekdstigung und fur
Wirtsschulden,

» 3. aus Handwerksarbeit, Kleinverkauf von Waren, arztlicher
Besorgung, Berufsarbeiten von Anwalten, Rechtsagenten,
Prokuratoren und Notaren, Arbeit von Angestellten,
Dienstboten, Tageldhnern und Arbeitern.
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Section 166. (Draft in English from Vol.79)

» The period of prescription is five years for claims to arrears of interest,
including the sums payable in addition to interest for the purpose of paying
off the principal by instalments; for clams for arrears of rent or hire of
property, so far as they are not provided for by Section 165 paragraph 1 (6);
and for claims for arrears of annuities, salaries, pensions, allowances for
maintenance and all other periodical payments.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [ 449]

2. New Text (1992): 793/33
3. Jp. Code (1896,98): [ 169]
4. Gr. Code (1896): * 197
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.197:

» The period of prescription is four years for claims to arrears of
interest, including the sums payable in addition to interest for the
purpose of paying off the principal by instalments; for claims for
arrears of rent under ordinary and usufructuary leases, so far as they
are not provided for by 196, par. 1; and for claims for arrears of
annuities, recurrent acts of performance stipulated for in the transfer
of a farm, salaries, pay for engagements pending vacancies, pensions,
allowances for maintenance, and all other periodical payments.
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Section 167. (Draft in English from Vol.79)

» The period of prescription for claims of the Government for taxes and rates
or revenues is ten years. As to other claims relating to obligations the three
foregoing sections shall apply.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * [450]

2. New Text (1992). 7193/37
3. Jp. Code (1896,98):

4. Gr. Code (1896):

5. Miscellaneous: Fr.2227

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec. 450
. mammmeumwmaaui%maL‘tJuw’muumewumaUU

The other miscellaneous source is as follows:

e French Civil Code (1804), Art.2227:
» The nation, public establishments, and communes, are subjected to

prescription equally with private persons, and may plead it in like
manner.
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Section 168. (Draft in English from Vol.79)

» The period of prescription for a claim established by a final judgment, by an
award in arbitration or by a compromise is ten years, even if the claim itself
is subject to a shorter period of prescription.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [* 451]
2. New Text (1992). 7193/32
3. Jp. Code (1896,98):

4. Gr. Code (1896): 218

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:
e Old Text (1923), Sec.451:

. 91ganuwimdiulunaanainnwiaftedian qAsinduves
aylenaIN1sY divuedul
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Section 169. (Draft in English from Vol.79)

» Prescription begins to run from the moment when the claim can be
enforced. If the claim is to a forbearance, prescription begins to run from the
moment when the right is first infringed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 429(, 431 par.2
2. New Text (1992): 793/12

3. Jp. Code (1896,98): [ 166 par.1]
4. Gr. Code (1896): * 7198

5. Miscellaneous: [S.0.130 par.1]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.198:
* Prescription begins to run from the moment when the claim comes
into being. If the claim is to a forbearance, the prescription begins to
run from the moment when the right is first contravened.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.130:
* [I] Die Verjahrung beginnt mit der Falligkeit der Forderung.
* [II] Ist eine Forderung auf Kiindigung gestellt, so beginnt die
Verjahrung mit dem Tag, auf den die Kuindigung zulassig ist.
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Section 170. (Draft in English from Vol.79)

* [I] If the creditor may not demand performance until he has given notice to
the debtor, prescription begins to run from the moment when notice can be
first given.

« [II] If the debtor is not bound to perform until a given period has elapsed
since the notice, prescription does not begin to run until the expiration of
this period.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [430, 431 par. 1
2. New Text (1992). 793/13

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 799

5. Miscellaneous: [S.0.130 par.2]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.199:
 If an obligee may not demand performance until he has given notice
to the obligor, the prescription begins to run from the moment when
notice can first be given. If the obligor does not have to perform until
a given period has elapsed since the notice, the prescription does not
begin to run until the expiration of this period.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.130:
* [I] Die Verjahrung beginnt mit der Falligkeit der Forderung.
* [II] Ist eine Forderung auf Kiindigung gestellt, so beginnt die
Verjahrung mit dem Tag, auf den die Kuindigung zulassig ist.
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Section 171. (Draft in English from Vol.79)

« If the arising of a claim depends upon the creditor's making use of a right of
avoidance, prescription begins to run from the moment at which the
avoidance is first permissible.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 200
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.200:

« If the arising of a claim depends upon the obligee's making use of a
right of avoidance, the prescription begins to run from the moment at
which the avoidance is first permissible. This does not apply, however,
if the avoidance affects a relation of family law.
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Section 172. (Draft in English from Vol.79)

» Prescription is interrupted if the debtor has acknowledged the claim towards
the creditor by written acknowledgement, by part payment, payment of
interest, giving security, or by any unequivocal act which implies the
acknowledgment of the claim.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [438 No.4, 443

2. New Text (1992): 793/74(1)

3. Jp. Code (1896,98): [ 147 No.3]

4. Gr. Code (1896): * 208

5. Miscellaneous: Br.172 V[; $.0.135 No. 1)

{Comments)
This section would be a compound provision from three different models as
follows:

» [Primary model] German Civil Code (1896), Sec.208:

» Prescription is interrupted if the obligor acknowledges the claim
towards the obligee by part payment, payment of interest, giving of
security, or in any other manner.

» [Secondary model] 9'9 Text (1923), Sec.433: 3
. MsFuanviity desihegnamilseendladad A
. (o) luniledeld )
- (o) lputunnlananis gldnenideli
» (o) rsgnillsfunsdiungdsznisou
. (@ Ausziulliogslaegnanils
e [Third model] Civil Code of Brazil (1916), Art.172:

» Prescription is interrupted :

» L. By personal citation made to the debtor, although ordered by
an incompetent judge.

« II. By protest, in the conditions of the preceding Number.

« III. By the presentation of the evidence of debt (titulo de
credito) in the inventory suit or in the concourse of creditors.
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+ V. By any judicial act which constitutes the debtor in default
(mora).

* V. By any unequivocal act, although extra-judicial, which implies
the acknowledgement (reconhecimento) of the right by the
debtor.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.135:
 Die Verjahrung wird unterbrochen:

* 1. durch Anerkennung der Forderung von Seiten des
Schuldners, namentlich auch durch Zins- und
Abschlagszahlungen, Pfand- und Blrgschaftsbestellung,

* 2.durch Schuldbetreibung, durch Klage oder Einrede vor einem
Gerichte oder Schiedsgericht, sowie durch Eingabe im Konkurse
und Ladung zu einem amtlichen Sthneversuch.
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Section 173. (Draft in English from Vol.79)

» Prescription is interrupted if the debtor has acknowledged the claim towards
the creditor by written acknowledgement, by part payment, payment of
interest, giving security, or by any unequivocal act which implies the
acknowledgment of the claim.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [* 438 No.1, 2, 3|

2. New Text (1992): 7193/14(2)(3)(4)(5)

3. Jp. Code (1896,98): [ 147 No.1, 2]

4. Gr. Code (1896): 209

5. Miscellaneous: Sch.p.133 [; 5.0.735 No.2]

{Comments)
The most plausible model for this section would be:

» Old Text (1923), Sec.438:
. DIgANUBeNAzAAVEAdEARalUT Ao
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.135:
 Die Verjahrung wird unterbrochen:

* 1. durch Anerkennung der Forderung von Seiten des
Schuldners, namentlich auch durch Zins- und
Abschlagszahlungen, Pfand- und Burgschaftsbestellung,

* 2. durch Schuldbetreibung, durch Klage oder Einrede vor einem
Gerichte oder Schiedsgericht, sowie durch Eingabe im Konkurse
und Ladung zu einem amtlichen Sthneversuch.
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Section 174. (Draft in English from Vol.79)

» Bringing an action is deemed to be no interruption if the action is withdrawn,
abandoned or dismissed.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [438 No. 1]

2. New Text (1992): 793/17(1)

3. Jp. Code (1896,98). * 749

4. Gr. Code (1896): 212 [=212 par.1]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.149:
* Ajudicial demand does not have the effect of interruption in case the
action is dismissed or withdrawn.
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Section 175. (Draft in English from Vol.79)

* When an action is entered in Court, prescription remains interrupted until
the case is finally decided or otherwise disposed of.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 439

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896): 271 [=211 par.1]
5. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

» [Primary model] Old Text (1923), Sec.439:
- \letleseddamand engarmdonazaangegaun i innuaRteian
» [Secondary model] German Civil Code (1896), Sec.211:

 [I] Interruption by bringing action continues until the case is decided
or otherwise disposed of without any right of appeal.

* [II] If the process is suspended in consequence of an agreement or
because it is not prosecuted, the interruption ends with the last step
in the process taken by the parties or the Court. The new prescription
beginning after the termination of the interruption is interrupted by
further prosecution of the process by one of the parties in the same
manner as by bringing action.
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Section 176. (Draft in English from Vol.79)

+ If the action is dismissed on the ground of want of jurisdiction and the
period of prescription expired pending proceedings, or would have expired
within six months after final judgement, it shall be extended to six months
after such judgement.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 440

2. New Text (1992): 793/17(II)

3. Jp. Code (1896,98):

4. Gr. Code (1896): 212 [=212 par.2]

5. Miscellaneous: Fr.2246;1t.2125 [; 5.0.139

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.440:
- thragneRdamzieadbioglugunana uas mmmmammauiﬂum
Tusgninafiansanid mﬁ]uauaﬁuivmwmmaumwawlmwwmmm
mma@ﬂm TwﬁuawaawaﬂmmuuaaﬂlﬂawmLﬁaumwaqmwwmmuu

The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.2246:

« (Citation in court given, even before an unauthorized judge, interrupts
prescription.

» Schweizerisches Obligationenrecht (1911), Art.139:

+ Ist die Klage oder die Einrede wegen Unzustandigkeit des
angesprochenen Richters oder wegen eines verbesserlichen Fehlers
angebrachtermallen oder als vorzeitig zuriickgewiesen worden, so
beginnt, falls die Verjahrungsfrist unterdessen abgelaufen ist, eine
neue Frist von sechzig Tagen zur Geltendmachung des Anspruches.
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Section 177. (Draft in English from Vol.79)

» Application to prove in bankruptcy is deemed to be no interruption if the
proof is withdrawn, [abandoned] or rejected.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 438 par.2 [??] [438 No.2
2. New Text (1992). 793/18

3. Jp. Code (1896,98): * 152

4. Gr. Code (1896): [274 par.2]

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

+ Japanese Civil Code (1896,98), Art. 152:
 Participation in bankruptcy procedure does not have the effect of

interrupting prescription if the creditor cancels it or if the demand is
rejected and dismissed.
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Section 178. (Draft in English from Vol.79)

* [I] In case of proof of bankruptcy, prescription remains interrupted until
annulment of bankruptcy, or until final distribution of assets.

« [II] If a sum is held back for a disputed proof or claim the interruption
continues until such proof or claim is finally disposed of.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [441]

2. New Text (1992): -

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 274 [=214 par.1, 3]
5. Miscellaneous: Bankrupt L.26

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.214:

« [I] Interruption by presentation in bankruptcy proceedings continues
until the proceedings are ended.

* [II] If the presentation is withdrawn, it is deemed to have been no
interruption.

« [III] If, on the termination of the proceedings, a sum is held back for a
claim which is in dispute in consequence of a protest raised at the
examination, the interruption continues even after the termination of
the proceedings; the end of the interruption is determined according
to the provisions of 211.

» The other miscellaneous source is as follows:

« Bankruptcy Act (1911), Sec.26:

* (1) Where it is proved to the satisfaction of the Court that the debts of
the bankrupt have been paid in full the Court shall annul the
bankruptcy and make such order as to the payment of the costs of the
bankruptcy proceedings as it may think fit.

* (2) Where a bankruptcy is annulled under this section all acts
thereunder duly done by the official receiver or other person acting
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under his authority or by the Court shall be valid but the property of
the debtor who was adjudged bankrupt shall revert to the debtor.

(3) The official receiver shall cause notice of the order annulling a
bankruptcy to be inserted in the Government Gazette and published
in at least one local paper,

(4) For the purposes of this section any debt disputed by a debtor shall
be considered as paid in full if the debtor enters into a bond with such
sureties as the Court approves to pay the amount of the debt with
costs. Any debt due to a creditor who cannot be found or cannot be
identified shall be considered as paid in full if paid into Court.
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Section 179. (Draft in English from Vol.79)

 In case of submission to arbitration, the provisions of section 174, 175 and
176 shall apply mutatis mutandis.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 442

2. New Text (1992). 793/18

3. Jp. Code (1896,98):

4. Gr. Code (1896): * 220 [=220 par.1]
5. Miscellaneous: Baud. Vol. 28 No.[??]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.220:

 [I]If a claim is required to be enforced before a Court of arbitration or
a special tribunal, before an administrative Court or an administrative
authority, the provisions of 209 to 213, 215, 216, 218, 219, apply
mutatis mutandis.

« [II] If the arbitrators are not nominated in the agreement as to
arbitration, or if the nomination of an arbitrator is necessary for any
other reason, or if the Court of arbitration cannot be invoked until
after the fulfilment of some other condition, the prescription is
already interrupted by the obligee taking the steps necessary on his
part for the settlement of the matter.
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Section 180. (Draft in English from Vol.79)

» The creditor of an obligation for the payment of money periodically is
entitled to require from the debtor at any time before the completion of the
period of prescription a written acknowledgment of the obligation in order
to obtain evidence of the interruption of prescription.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 445

2. New Text (1992). 7193/16

3. Jp. Code (1896,98): 168 [=168 par.2]
4. Gr. Code (1896):

5. Miscellaneous: Fr.2263

{Comments)
The most plausible model for this section would be:

+ Old Text (1 923), Sec.445: 3
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The other miscellaneous source is as follows:

* French Civil Code (1804), Art.2263:
 After twenty-eight years from the date of the last title, the grantor of

an annuity may be compelled to furnish at his own charge a new title
to his creditor or to his assigns.
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Section 181. (Draft in English from Vol.79)

* [I] When prescription is interrupted, the period of time which has elapsed
before interruption does not count for prescription.

* [II] A fresh period of prescription begins to run from the time when the
interruption ceases.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 446, 447

2. New Text (1992). 793/15

3. Jp. Code (1896,98): [ 757

4. Gr. Code (1896): 217

5. Miscellaneous: [5.0.7137 par. 1]

{Comments)
The most plausible model for this section would be:

» OId Text (1923):
¢ Sec.446:
. \flengmuazaavignadl szaznaiaadludeutugenlsitui
‘Lumqmm
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art 137:
* [I] Mit der Unterbrechung beginnt die Verjahrung von neuem.
* [II] Wird die Forderung durch Ausstellung einer Urkunde anerkannt
oder durch Urteil des Richters festgestellt, so ist die neue
Verjahrungsfrist stets die zehnjahrige.
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Section 182. (Draft in English from Vol.79)

» When prescription is completed its effect relates back to the day when it
began to run.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 432

2. New Text (1992). 7193/25
3. Jp. Code (1896,98): 744
4. Gr. Code (1896):

5. Miscellaneous:

{Comments)
This section would be a compound provision from two different models as follows:

. [Prlmary model] Old Text (1 923) Sec.432:
. Lmamammﬂiummmum mus[,mmﬂawﬁaummea%imuumﬂmmuu
» [Secondary model] Japanese Civil Code (1896,98), Art.144:

» The effect of prescription is retroactive as from the day on which it
commences to run.
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Section 183. (Draft in English from Vol.79)

« If at any time within six months previous to the maturity of the period for
prescription, a minor or a person of unsound mind whether adjudged
incompetent or not, is without a legal representative, the prescription
running against him is not completed until the expiration of one year
calculated from the time he acquires full capacity, or from the time when the
want of a legal representative ceases.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [435 par. 1]

2. New Text (1992). 793/20

3. Jp. Code (1896,98): * 158

4. Gr. Code (1896): 206 [=206 par.1]

5. Miscellaneous: Carpentier No.256, 257

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.158:

* When within six months previous to the maturity of the period of time
for prescription, a minor or an incompetent (interdicted ) person is
without a legal representative, the prescription is not completed
against him until the expiration of six months calculated from the time
he acquires legal capacity, or from the time his legal representative
enters upon his functions.
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Section 184. (Draft in English from Vol.79)

nx
Y

+ [I] With regard to the rights of a minor, or a person of unsound mind
whether adjudged incompetent or not against his legal representative,
prescription is not completed until one year after he has acquired full
capacity or has a new legal representative.

* [II] The same rule shall apply mutatis mutandis as to rights of a quasi-
incompetent person against his curator.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [435 par.2

2. New Text (1992): 793/22

3. Jp. Code (1896,98): * 159 [=159 par.1]
4. Gr. Code (1896): [204]

5. Miscellaneous: [5.0.734 par.1 No.1, 2]

{Comments)
The most plausible model for this section would be:

 Japanese Civil Code (1896,98), Art.159:

* [I] With regard to the rights of an incapacitated person against his
father, mother, or guardian, who manages his property, prescription is
not completed until the expiration of six months after the person
becomes a person of full capacity or the subsequently appointed legal
representative enters upon his duties.

* [II] The same applies until the expiration of six months calculated
from the dissolution of the marriage with regard to the rights of the
wife against her husband.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.134:
* [I] Die Verjahrung beginnt nicht und steht stille, falls sie begonnen hat:
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1. fur Forderungen der Kinder gegen die Eltern wahrend der

Dauer der elterlichen Gewalt,

+ 2. fur Forderungen der Miindel gegen den Vormund und die
vormundschaftlichen Behdrden wahrend der Dauer der
Vormundschaft,

+ 3. fur Forderungen der Ehegatten gegen einander wahrend der
Dauer der Ehe,

» 4. fur Forderungen der Dienstboten gegen die Dienstherrschaft
wahrend der Dauer des Dienstverhaltnisses,

» 5.solange dem Schuldner an der Forderung eine NutznieRBung
zusteht,

* 6.solange eine Forderung vor einem schweizerischen Gerichte
nicht geltend gemacht werden kann.

« [II] Nach Ablauf des Tages, an dem diese Verhaltnisse zu Ende gehen,
nimmt die Verjahrung ihren Anfang oder, falls sie begonnen hatte,
ihren Fortgang.

 [III] Vorbehalten bleiben die besondern Vorschriften des
Schuldbetreibungs- und Konkursrechtes.
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Section 185. (Draft in English from Vol.79)

» As to claims between spouses prescription is not completed until one year
after dissolution or marriage.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 436

2. New Text (1992): 793/22

3. Jp. Code (1896,98): 759 par.2

4. Gr. Code (1896): 204

5. Miscellaneous: [5.0.734 par.1 No.3|

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.436:
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.134:
* [I] Die Verjahrung beginnt nicht und steht stille, falls sie begonnen hat:

» 1. fur Forderungen der Kinder gegen die Eltern wahrend der
Dauer der elterlichen Gewalt,

» 2. fur Forderungen der Mundel gegen den Vormund und die
vormundschaftlichen Behérden wahrend der Dauer der
Vormundschaft,

» 3.fur Forderungen der Ehegatten gegen einander wahrend der
Dauer der Ehe,

» 4. fur Forderungen der Dienstboten gegen die Dienstherrschaft
wahrend der Dauer des Dienstverhaltnisses,

» 5.solange dem Schuldner an der Forderung eine NutznieRBung
zusteht,

* 6. solange eine Forderung vor einem schweizerischen Gerichte
nicht geltend gemacht werden kann.

222 Back to Table of Contents 1


https://www.google.co.th/books/edition/Das_schweizerische_obligationenrecht_vom/x5j5QiB-QDAC?hl=en&gbpv=0
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896de_Book1_Chapter05#Section_204.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/1896ja_Book1_Chapter06_Title01#Article_159.
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2535th_Sec_0193-22
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2466th_Sec_0436
https://openlegaltextbook.ddns.net/Codes/archives/vol079/vol079_0185-0191.pdf
https://digital.library.tu.ac.th/tu_dc/frontend/Info/item/dc:163466
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0186
https://openlegaltextbook.ddns.net/Codes/2468_th_codes/index.php/2468th_Sec_0184

« [II] Nach Ablauf des Tages, an dem diese Verhaltnisse zu Ende gehen,
nimmt die Verjahrung ihren Anfang oder, falls sie begonnen hatte,
ihren Fortgang.

 [III] Vorbehalten bleiben die besondern Vorschriften des
Schuldbetreibungs- und Konkursrechtes.
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Section 186. (Draft in English from Vol.79)

» When prescription of a claim existing in favour of a person or against him at
the time of his death would have expired within one year after the date of

the death, the period of prescription shall be extended to one year after
death.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 437
2. New Text (1992). 793/23
3. Jp. Code (1896,98): 160
4. Gr. Code (1896): [ 207]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

 QOld Text (1923) Sec.437:
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Section 187. (Draft in English from Vol.79)

« If at the time when the prescription would end, the creditor is prevented by
force majeure from effecting an interruption, the prescription is not
completed until thirty days after the time when such obstacle has ceased to
exist.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992). 793/19

3. Jp. Code (1896,98): * 161

4. Gr. Code (1896): 203 [=203 par.2]
5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

» Japanese Civil Code (1896,98), Art.161:
 If prescription cannot be interrupted at the time when the period of
time for prescription would mature owing to a natural calamity or
other unavoidable accident, prescription is not completed until two
weeks after the time that the obstruction ceases to exist.
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Section 188. (Draft in English from Vol.79)

« [I] After the laps of the period of prescription the debtor is entitled to refuse
performance.

« [II] If any act of performance is done in satisfaction of a claim barred by
prescription, the value of such performance may not be demanded back,
even if the performance has been effected in ignorance of the prescription.

« [III] The same rule applies to a contractual acknowledgement of liability and
to the giving of security by the debtor.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923):

2. New Text (1992): 793/10, 193/28
3. Jp. Code (1896,98):

4. Gr. Code (1896): * 222

5. Miscellaneous:

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.222:

* [I] The prescription of a claim for which there is a hypotheca or a right
of pledge does not prevent the obligee from satisfying himself out of
the object in custody.

« [II] If a right has been transferred to secure a claim, its re-transfer
may not be demanded on the ground of the prescription of the claim.

« [III] These provisions do not apply to the case of prescription of claims
for arrears of interest, or other periodical acts of performance.
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Section 189. (Draft in English from Vol.79)

» The barring of the claim by prescription does not prevent a mortgagee, a
pledgee or a creditor who has preferential right on property detained by
him, to enforce his right out of the mortgaged, pledged or detained property.
But in exercising this right the creditor cannot obtain more than five years
for arrears of interest.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 434

2. New Text (1992): 793/27
3. Jp. Code (1896,98):

4. Gr. Code (1896): 223

5. Miscellaneous: Sch.p.133

{Comments)
The most plausible model for this section would be:

e Old Text (1923), Sec.434:
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Section 190. (Draft in English from Vol.79)

+ With the principal claim the claims for accessory acts of performance
dependent upon it are also barred by prescription, even if the particular
prescription applying to the accessory claim is not yet complete.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): [433]

2. New Text (1992). 7193/26
3. Jp. Code (1896,98):

4. Gr. Code (1896): *224
5. Miscellaneous: [S.0.133]

{Comments)
The most plausible model for this section would be:

* German Civil Code (1896), Sec.224:
 With the principal claim the claims for accessory acts of performance
dependent upon it are also barred by prescription, even if the

particular prescription applying to the accessory claim is not yet
complete.

The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.133:

* Mit dem Hauptanspruche verjahren die aus ihm entspringenden Zinse
und andere Nebenanspriche.
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Section 191. (Draft in English from Vol.79)

» The periods of prescription fixed by law cannot be extended or reduced.
{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 427
2. New Text (1992): 793/11
3. Jp. Code (1896,98):

4. Gr. Code (1896): [225]

5. Miscellaneous: $.0.729

{Comments)
The most plausible model for this section would be:

+ Old Text (1923), Sec.427:
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The other miscellaneous source is as follows:

» Schweizerisches Obligationenrecht (1911), Art.129:
» Diein diesem Titel aufgestellten Verjahrungsfristen kdnnen durch
Verfugung der Beteiligten nicht abgeandert werden.
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Section 192. (Draft in English from Vol.79)

+ [I] The benefit of prescription can be waived only after it has been
completed, but such waiver does not prejudice the right of third persons.

« [II] The waiver of prescription by the principal debtor does not prejudice the
surety.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): 426

2. New Text (1992): 7193/24

3. Jp. Code (1896,98): 746

4. Gr. Code (1896): 225, 768 [=768 par.2]

5. Miscellaneous: Fr.2220 * Br.167, 5.0.141 par.3

{Comments)
This section would be a compound provision from two different models as follows:

 [Primary model] Civil Code of Brazil (1916), Art.161;
 [I] The waiver (renuncia) of prescription may be express or tacit, and it
will only be effective (sé valera) when made, without prejudice of third
persons, after the prescription is consummated.
* [II] The waiver is tacit when it is presumed from acts (factos) of the
interested party incompatible with the prescription.

» [Secondary model] Japanese Civil Code (1896/98), Art.146;
» The benefit of prescription cannot be renounced (waived) in advance.

e [Third model] German Civil Code (1896), Sec.768;
 [I] A surety may set up all defences belonging to the principal debtor.
If the principal debtor dies the surety may not avail himself of the fact
that the heir has only a limited liability for the obligation.
« [II] The surety does not lose a defence by reason of the fact that the
principal debtor has waived it.

The other miscellaneous sources are as follows:

e French Civil Code (1804), Art.2220:
» Prescription cannot be renounced by anticipation ; prescription
acquired may be renounced.
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» Schweizerisches Obligationenrecht (1911), Art.141:
* [I] Auf die Verjahrung kann nicht zum voraus verzichtet werden.
« [II] Der Verzicht eines Solidarschuldners kann den UGbrigen
Solidarschuldnern nicht entgegen gehalten werden.
« [III] Dasselbe gilt unter mehreren Schuldnern einer unteilbaren
Leistung und fir den Birgen beim Verzicht des Hauptschuldners.
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Section 193. (Draft in English from Vol.79)

» When prescription has not been set up as a defence, the Court cannot
dismiss the claim on the ground of prescription.

{References)
¥¢ quoted from “INDEX" with supplementary entries in [...]: Images in Archives

1. Old Text (1923): * 428

2. New Text (1992). 793/29

3. Jp. Code (1896,98): 745

4. Gr. Code (1896):

5. Miscellaneous: Fr.2223[; 5.0.742

{Comments)
The most plausible model for this section would be:

* Old Text (1923), Sec.428:

- disluldenenganuiududesed viuimaszdessiaetetgaruuniy
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The other miscellaneous sources are as follows:

* French Civil Code (1804), Art.2223:
* Judges cannot supply officially the argument resulting from
prescription.
» Schweizerisches Obligationenrecht (1911), Art.142:

» Der Richter darf die Verjahrung nicht von Amtes wegen
berucksichtigen.
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