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779. — If suretyship has been given for an obligation which is to 

be performed at a definite time, and the creditor grants to the debtor 

an extension of time, the surety is discharged.

The surety is not discharged if he agreed to the extension of time 

or if the extension is granted by the Court.

780. — The surety may tender performance of the obligation to 

the creditor from the time when performance is due.

If the creditor refuses to accept performance, the surety is 

discharged.

TITLE XII.

MORTGAGE.

————————

CHAPTER I.

GENERAL PROVISIONS.

————————

781. — A contract of mortgage is a contract whereby a person, 

called the mortgagor, agrees to assign a property to another person, 

called the mortgagee, as security for the performance of an

obligation, without delivering the property to the mortgagee.

[86/131]

ดาวน์โหลดจากระบบ TUDC โดย Shiori Tamura หมดอายุ 16/02/2563 



DRAFT: BOOK III. (1924) TITLE XII. — MORTGAGE.

The mortgagee is entitled to be paid out of the mortgaged 

property in preference to ordinary creditors and regardless as to 

whether or not the ownership of the property has been transferred 

to a third person.

782. — Immovables of any kind can be mortgaged.

The following movables can also be mortgaged, provided they are 

registered according to law:

(1) Ships or vessels of six tons and over, steam-launches or motor-

boats of five tons and over.

(2) Floating houses.

(3) Beasts of burden.

(4) Any other movables regard to which the law shall provide 

registration for that purpose.

783. — A property which is not transferable cannot be 

mortgaged.
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784. — A contract of mortgage must specify the property 

mortgaged.

785. — No property can be mortgaged except by its present 

owner.

786. — A person whose right of ownership over a property is 

subject to a condition, can mortgage the property only subject to the 

same condition.

787. — A contract of mortgage may secure any obligation, even 

conditional or future.

788. — A contract of mortgage is void or voidable according as to 

whether the obligation secured is void or voidable.
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789. — A contract of mortgage must specify the obligation for the 

performance of which the mortgaged property is assigned as 

security, and its amount in Siamese currency.

If the obligation is unlimited, the parties shall fix the highest 

amount for which the mortgaged property is assigned as security.

790. — A person may mortgage a property as security for the 

performance of an obligation by another person.

791. — The performance of one and the same obligation may be 

secured by the mortgage of several properties belonging either to 

one or to several owners.

The parties may agree :

(1) that the mortgagee shall enforce his right against the 

mortgaged properties in a specified order.

(2) that each property is security only for a specified part of the 

obligation.

[86/134]

ดาวน์โหลดจากระบบ TUDC โดย Shiori Tamura หมดอายุ 16/02/2563 



DRAFT: BOOK III. (1924) TITLE XII. — MORTGAGE.

792. — As long as the obligation is not due, the mortgagor cannot 

agree that the mortgagee shall, in case of non-performance, become 

the owner of the mortgaged property or dispose of it otherwise than 

in conformity with the provisions concerning enforcement of 

mortgage (Chapter V).

793. — Notwithstanding any clause in the contract to the 

contrary, a property mortgaged to a person can be mortgaged to 

another person during the continuance of the previous contract.

But beasts of burden cannot be subjected to successive 

mortgages.

794. — The parties to a contract of mortgage may agree that the 

obligation shall be performed by instalments.

795. — A contract of mortgage must be made in writing in the 

presence of and registered by the competent official in accordance 

with the rules relating thereto.
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CHAPTER II.

EXTENT OF MORTGAGE.

————————

796. — The mortgaged property is security for the performance 

of the obligation and for the following accessories :

(1) Interest, if any.

(2) Compensation in case of non—performance of the obligation.

(3) Costs of enforcement of the mortgage right.

797. — The mortgage right extends to all the properties 

mortgaged and to the whole of each of them, even after part 

performance.

798. — When the mortgaged property is divided into parcels, 

rights of mortgage continues to extend to each and all of them.

However, one parcel may be transferred free of any mortgage 

right with the consent of the mortgagee. Such consent or order 

cannot be set up against the buyer of the mortgagee's right unless it 

has been registered.
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799. — The mortgage right extends to all things which are so 

connected with the mortgaged property as to form one thing with it, 

subject to the restrictions provided by the three following Sections.

800. — The mortgage right on a land does not extend to the 

buildings erected by the mortgagor upon it after the time of 

mortgage unless there is in the contract a special clause to that 

effect.

However, in any case, the mortgagee can have such buildings 

sold with the land, but his preferential right does not extend to the 

increase of value derived from the buildings.

801. — The mortgage right over buildings made by a person upon 

or under another's land does not extend to that land, and vice versa.

802. — The mortgage right does not extend to the fruits, interests 

and profits of the mortgaged property except after the time when the 

mortgagee has notified the mortgagor or the transferee of his 

intention to enforce the mortgage.
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CHAPTER III.

RIGHTS AND DUTIES OF MORTGAGEE AND MORTGAGOR.

————————

803. — No servitude or other real right created by agreement or 

will upon the mortgaged property by which the value of the property 

is depreciated and which is registered after the registration of the 

mortgage may be set up against the mortgagee unless he has agreed 

to it.

804. — If the mortgaged property is damaged, or if one of the 

mortgaged properties is lost or damaged, so that the security 

becomes insufficient, the mortgagee may enforce the mortgage at 

once, unless the mortgagor has not been at fault and offers either to 

mortgage another property of sufficient value or to repair the 

damage within a reasonable time.

805. — If a person who has mortgaged a property as security for 

the performance of an obligation by another person performs the 

obligation on behalf of the debtor to prevent the enforcement of the 

mortgage, he is entitled to recover from the debtor the amount of 

the performance.
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If the mortgage is enforced, the mortgagor is entitled to recover 

from the debtor the amount up to which the mortgagee has been 

satisfied by such enforcement.

806. — When two or more persons have mortgaged their 

properties as security for the performance of one and the same 

obligation by another person and no order has been specified, the 

mortgagor who has performed the obligation or on whose property 

the mortgage has been enforced, has no right of recourse against the 

other mortgagors.

807. — If a person has mortgaged a property as security for the 

performance of an obligation by another person, and the creditor 

grants to the debtor an extension of time, the mortgagor in 

discharged.

The mortgagor is not discharged if he agreed to the extension of 

time or if the extension is granted by the Court.
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808. — If a person has mortgaged a property as security for the 

performance of an obligation by another person, the mortgagor is 

entitled to tender performance of the obligation to the mortgagee 

from the time when performance is due.

If the mortgagee refuses to accept performance, the mortgagor is 

discharged.

809. — When several persons have separately mortgaged their 

properties as security for the performance of one and the same obligation by 

another person and an order has been specified, the release granted by the 

mortgagee to one of the mortgagors discharges the subsequent mortgagors to 

the extent of the injury suffered by them thereby.

CHAPTER IV.

ENFORCEMENT OF MORTGAGE.

————————

810. — In case of non-performance, the mortgagee is entitled to 

have the mortgage enforced in the manner described in the 

following sections.
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811. — The mortgagee must first notify the debtor by registered 

letter to perform his obligation within a reasonable time to be fixed 

in the notice. If the debtor fails to comply with such notice, the 

mortgagee can apply to the Court for an order :

(1) either ordering that the property mortgaged be seized and 

sold by public auction; or

(2) transfering to him the ownership of the mortgaged property.

812. — The Court shall not issue an order transfering the 

property to the creditor when :

(1) the debtor has failed to pay interests for less than five years; 

or

(2) the mortgagor has satisfied the Court that the value of the 

property overcovers the amount due; or

(3) there are other registered mortgages or preferential rights on 

the same property.

813. — When one and the same property is mortgaged to several 

mortgagees, they rank according to the respective dates and hours 

of registration, and the earlier mortgagee shall be satisfied before 

the later one.
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814. — A later mortgagee cannot enforce his right to the injury of 

an earlier one.

815. — The nett proceeds of the auction shall be distributed to 

the mortgagees according to their ranks, and the surplus, if any, 

shall be delivered to the mortgagor.

816. — If the estimated value of the property, in case of transfer, 

or the nett proceeds, in case of auction, are less than the amount 

due, the debtor of the obligation remains liable for the difference.

817. — If a mortgage extends to several properties and no order 

has been fixed, the mortgagee can enforce his right upon such of 

them as he may select, provided that he does not do so upon more 

properties than is necessary for the satisfaction of his right.
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818. — The mortgagee who intends to enforce the mortgage 

against the transferee of a mortgaged property must notify the 

transferee by registered letter of his intention one month before 

applying to the Court.

CHAPTER V.

RIGHTS AND DUTIES OF THE TRANSFEREE OF A MORTGAGED 

PROPERTY.

————————

819. — The transferee of a mortgaged property may remove the 

mortgage, provided that he be not the principal debtor, a surety or 

an heir of either of them.

820. — The transferee may remove the mortgage at any time, but 

if he has been notified by the mortgagee of his intention to enforce 

the mortgage, he must do so within one month thereafter.

821. — The transferee who wishes to remove the mortgage must 

offer to all the registered creditors to pay such sum of money as he 

thinks fit.
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822. — The form of the offer may be made to contain the 

following particulars :

(1) the place and description of the mortgaged property,

(2) the date of transfer of ownership,

(3) the name of the former owner,

(4) the name and residence of the transferee,

(5) the sum offered,

(6) a calculation of the total amount due to each of the creditors 

including accessories, and of the sums which would be distributed to 

them according to their respective ranks.

A certified copy of the entries in the official register referring to 

the property mortgaged will be enclosed.

823. — If all the creditors accept the offer, the mortgages, and 

preferential rights, if any, are removed by the payment of the sum 

offered.
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824. — If a creditor refuses the offer, he is entitled to apply to the 

Court within one month from the date of the offer, for an order to 

have the mortgaged property sold by public auction, provided that 

he notifies his refusal to the transferee and to the other registered 

creditors.

The transferee can bid at the auction.

825. — If the nett proceeds of the auction are not more than the 

sum offered by the transferee, the creditor demanding sale shall 

bear the costs of the auction.

826. — If a creditor does not answer the offer of the transferee 

within one month from the date of the offer, the mortgage or 

preferential right is removed by the transferee depositing in lieu of 

performance the sum offered to such creditor.

827. — If the transferee who has been notified by the mortgagee 

of his intention to enforce the mortgage does not either perform the 

obligation or remove the mortgage, the mortgage is enforced against 

him in the same manner as if it were to be enforced against the 

mortgagor.
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828. — Any right over the mortgaged property existing in favour 

of the transferee before the transfer and extinguished by merger in 

consequence of the transfer, shall revive in his favour when the 

enforcement or the removal of the mortgage results in the transfer 

of the ownership to another person.

829. — In case of enforcement or removal of mortgage, if the 

value of the mortgaged property has been reduced by the fault of the 

transferee, he is liable to pay compensation to the mortgagee up to 

the extent of the injury suffered by him thereby.

830. — In case of enforcement or removal of mortgage, if the 

value of the mortgaged property has been increased by the 

transferee, he is entitled to reimbursement of his expenses out of the 

proceeds of the sale up to the amount of the increase of value at the 

time of the auction.
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CHAPTER VI.

EXTINCTION OF MORTGAGE.

831. — A contract of mortgage is extinguished :

(1) by the total loss, or expropriation, of the mortgaged property ;

(2) by the extinction of the obligation secured ;

(3) by the release of the mortgage granted in writing to the 

mortgagor ;

(4) by the discharge of the mortgagor ;

(5) by the removal of the mortgage ;

(6) by the auction sale of the mortgaged property by order of the 

Court;

(7) by the transfer of the ownership of the mortgaged property to 

the mortgagee.

832. — The mortgagee can enforce the mortgage even after the 

obligation secured has been extinguished by prescription, but the 

arrears of interest on mortgage cannot be enforced for more than 

five years.
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833. — When a contract of mortgage is extinguished, the owner 

of the property concerned is entitled to have such extinction 

registered by the competent official.

834. — The mortgagor is entitled to have any part performance, 

or any discharge, or any agreement reducing the number of the 

mortgaged properties or the amount of the obligation secured, 

registered by the competent official.

Any such part performance, discharge, or agreement, cannot be 

set up against the buyer of the mortgagee's right unless it has been 

registered.

CHAPTER VII.

REGISTRATION.

────────

835. — The registration concerning mortgage shall be made at 

the Registry Offices, the number, places, districts and competency of 

which are fixed by the special laws and regulations relating thereto.
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