
DRAFT: BOOK III. (1924)

TITLE XI.

SURETYSHIP.

――――――――

CHAPTER I.

GENERAL PROVISIONS.

――――――――

753. — A contract of suretyship is a contract whereby a person, 

called surety, agrees to perform an obligation in case the debtor does

not perform it.

754. — A contract of suretyship may guarantee any obligation 

even unconditional or future.

755. — A contract of suretyship is void or voidable according as 

to whether the obligation secured is void or voidable.

756. — An obligation which is voidable owing to one of the 

parties being incapacitated may be guaranteed by suretyship if it 

appears from the contract or from the circumstances of the case that

the surety agreed to guarantee the creditor against the

consequences of the want of capacity.
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757. — Suretyship may be given for a limited period of time or for

a series of transactions.

758. — A person may agree to be surety for another surety.

759. — The suretyship covers interest and compensation due by 

the debtor on account of the obligation and all charges accessory to 

it.

760. — The surety is liable for the costs of action to be paid by 

the debtor to the creditor, but he is not liable for such costs if the 

action was entered without first demanding performance from him.
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761. — If, on enforcement of the contract of suretyship, the 

surety does not perform the whole of the obligation of the debtor, 

together with interest, compensation and accessories, the debtor 

remains liable to the creditor for the surplus.

มาตรา ๗๖๒. — ลกูหนีจ้ะวางทรัพยเ์ปนประกันแทนหาผููค้ำา้ประกันใหกู็ไดู

CHAPTER II.

EFFECTS BEFORE PERFORMANCE.

――――――――

763. — As soon as the debtor is in default the creditor is entitled 

to demand performance of the obligation from the surety.

764. — The surety is not bound to perform the obligation before 

the time fixed for performance, although the debtor may have lost 

the benefit of the time clause.
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765. — The surety is entitled to summon the debtor to appear in 

the action in order that the judgment may decide on his liability to 

the creditor and on the liability of the debtor to him.

766. — When the debtor is summoned and the surety proves:

(1). That the debtor has the means to perform the whole or part 

of the obligation, and

(2) That enforcement against the debtor would not be difficult,

the Court may, in its discretion, order that the obligation shall be 

enforced first against the debtor.

767. — If the obligation is secured by a pledge or mortgage, the 

surety is entitled to have the obligation performed first out of the 

property pledged or mortgaged.

768. — If the surety has agreed to be bound jointly with the 

debtor, the surety becomes a joint debtor.

[86/125]

ดาวน์โหลดจากระบบ TUDC โดย Shiori Tamura หมดอายุ 16/02/2563 



DRAFT: BOOK III. (1924) TITLE XI. — SURETYSHIP.

769. — If there are several sureties for the same obligation, they 

are jointly liable to the creditor within the limits specified in their 

respective contracts of suretyship.

As between themselves, their shares in any deficiency are in 

proportion to the amount for which each surety is liable.

If no amount was specified each surety shall bear an equal share 

in the deficiency.

770. — An interruption of prescription against the debtor is also 

an interruption against the surety.

CHAPTER III.

EFFECTS AFTER PERFORMANCE.

――――――――

771. — The surety who has performed the obligation is entitled to 

reimbursement from the debtor and is subrogated to the rights of 

the creditor against the debtor.

But he cannot exercise such rights to the injury of the creditor.
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772. —In addition to the defences which the surety has against 

the creditor, he can also set up defences which the debtor has 

against the creditor.

773. — The surety who neglects to set up against the creditor 

defences of the debtor forfeits his right to reimbursement by the 

debtor to the extent of these defences, unless he proves that he did 

not know of such defences and that his ignorance was not due to his 

fault.

774. — If the surety does not inform the debtor that he has 

performed the obligation and the debtor, in ignorance, performs it, 

the surety is not entitled to reimbursement by the debtor.

The surety has only an action for undue enrichment against the 

creditor.

775. — If the creditor impairs or reduces the securities given for 

the performance of the obligation, the surety is discharged to the 

extent of the injury suffered by him thereby.
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CHAPTER IV.

EXTINCTION OF SURETYSHIP.

————————

776. — When the obligation of the debtor is extinguished, the 

surety is discharged.

777. — If suretyship has been given for a series of transactions, 

the surety can at any time determine the suretyship for the future by

giving notice to the creditor to that effect.

In such case, the surety is not liable for transactions one by the 

debtor after the notice has reached the creditor.

778. — Suretyship given for the transaction of a registered 

partnership or limited partnership is extinguished for the future if 

the partnership changes its firm name.

It is not extinguished by a change in the members or object of the

partnership.
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779. — If suretyship has been given for an obligation which is to 

be performed at a definite time, and the creditor grants to the debtor

an extension of time, the surety is discharged.

The surety is not discharged if he agreed to the extension of time 

or if the extension is granted by the Court.

780. — The surety may tender performance of the obligation to 

the creditor from the time when performance is due.

If the creditor refuses to accept performance, the surety is 

discharged.

TITLE XII.

MORTGAGE.

————————

CHAPTER I.

GENERAL PROVISIONS.

————————

781. — A contract of mortgage is a contract whereby a person, 

called the mortgagor, agrees to assign a property to another person, 

called the mortgagee, as security for the performance of an

obligation, without delivering the property to the mortgagee.

The mortgagee is entitled to be paid out of the mortgaged 

property in preference to ordinary creditors and regardless as to 

whether or not the ownership of the property has been transferred 

to a third person.
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